ADVANCE SHEET — April 12, 2024

President's Letter

We here reproduce a chapter on Edward H. Levi from a book | published
twenty years ago The Common Law Tradition: A Collective Portrait of Five
Legal Scholars (Transaction Books, now Routledge). The chapter discloses
what a real university president, and real Attorney General, should look like.

One of my classmates at the University of Chicago Law School was the late
Judge David Rothman of Los Angeles. He was a gifted caricaturist and gave
me permission to include his drawings in the book referred to above; because
of my publisher's frugality this did not happen. His drawings of Levi and a
photograph appear below at the head of the article

George W. Liebmann
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Time For A Road Trip — To The Bar Library

This past weekend my wife and | did something we had never done before:
we travelled to another city to see the Orioles. We had been to parks in other
cities, from Boston to Seattle, but never to see the Orioles. | would say that we
were inspired by new Orioles majority owner David Rubenstein who spoke at
the Library several weeks ago, but we in fact purchased the tickets several
months ago. Oh well!

The trip got off to somewhat of an adventurous start while we were cutting
through the mountains and it began to snow. The temperature dropped from
thirty-five to twenty-eight, and what | would call heavy snow, lasted for about
forty-five minutes. About half way through it all | engaged in conversation with
my old friend St. Christopher, who once again, came through in a pinch.

We are quite fond of Pittsburgh and in addition to going to P.N.C. Park we
visited the Phipps Conservatory and Botanical Gardens as well as the National
Aviary. Both are divided into themed rooms, each are fascinating, and if you
are even remotely interested in flowers or birds, | highly recommend them. |
believe my wife set some sort of record for most pictures taken over a two day
period.

Now, as for the baseball, P.N.C. Park is fabulous, worth making the trip to
see whether the Orioles are in town or not. The fairly evenly divided crowd
(Orioles fans do indeed travel quite well) was a great deal of fun. Unlike
several other American League East fanbases that inundate Camden Yards in



the Summer, Orioles road fans, at least the ones we encountered this past
weekend, are a-okay.

Now road trips are fun, but there is no place like home and when you are
home once in awhile you must put leisure aside and get down to work. While
P.N.C. Park, like Camden Yards, might be a monument to baseball, the
Baltimore Bar Library has been referred to by many as a monument to the
legal profession. Like the two ballparks there is not a bad seat in the house
providing you wonderful sightlines to treatises, old and new, some you are
unlikely to find anywhere else. Some of those seats can be used to access an
expansive collection of Westlaw databases, including not just cases, statutes
and regulations, but law reviews, treatises, briefs and forms. You can utilize
one of the Libraries computers or even your own laptop. If you want to bring
home the pennant, or success in whatever it is you might be working on, |
suggest you come to the Bar Library. You will not be sorry, and for at least the
next six months or so, you will not have to travel through the snow to get here.

| look forward to seeing you soon.
Joe Bennett
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EDWARD H. LEVI

1911 - 2000



Edward H. Levi

Edward Levi was a child of the University of Chicago. Born in
1911, he was a graduate of its Laboratory Schools, its College (at
the time he attended the university it was in the throes of transition
to the famous Hutchins college),! with its emphasis on a core cur-
riculum in which the classics of Western political thought and lit-
erature were studied in chronological sequence, and its Law School.
Along with Whitney Griswold of Yale, he was probably the greatest
of postwar American university presidents, preserving, at least for a
time, the distinctive ideals of independence, free inquiry, and cur-
ricular focus associated with his great predecessors, William Rainey
Harper and Robert Maynard Hutchins. As attorney general of the
United States for two years during the Ford administration, he la-
bored to restore an appreciation of the separate domains of law and
politics.? He also sought to reinforce the institutional safeguards of
American liberty: federalism and the separation of powers; his suc-
cessors have eroded but not completely destroyed his legacy.? His
concerns centered less on individual rights than on the structure of
divided and separated government that protected them, and that
distinguishes the United States from a myriad of dictatorships with
“parchment barriers” supposedly guaranteeing individual rights. His
third great role, here considered, is that of the impresario, but not
the founder, of a remarkable law faculty, whose influence on mod-
ern American government is the subject of this book.

Levi’s central concerns were with the legal process, not with po-
litical outcomes. His Intreduction to Legal Reasoning still remains
the best short description of the common law method. While he
regarded case law, statutory interpretation, and constitutional adju-
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12 The Common Law Tradition

dication as separate domains, his description of the common law
technique has great contemporary relevance. As applied to consti-
tutional adjudication, it provides a way out of today’s sterile and
ever more fanatical controversies between “originalists™ and expo-
nents of a so-called “living Constitution.” Levi presupposed a sys-
tem that proceeded by gentle stages, not by violent leaps; that was
a “moving classification system” deriving its legitimacy from its
assimilation of precedent and its progressivism from the direction
of movement, objectively derivable from actions of the political
branches of government.

While his concerns were similar to those of the “legal process”
school at Harvard, his vision was broader. In legal education, he
was a pioneer in the assimilation of law and the social sciences.
While similar attempts were made at Yale, there law was swamped
by social science and its bastard cousin, politics. At Chicago the
visions of the economists and others were kept more earthbound,
accounting for the fertility of the *law and economics” program,
the relative success of the Chicago jury project, and Chicago’s role
as nursery for a number of prominent comparativists and legal his-
torians. His approach to public office likewise showed broad vi-
sion; he was concerned with institutions, not partisan advantage.His
father and grandfather were both rabbis; his mother was described
by one of his contemporaries as “a dignified woman of friendly but
firm views.”* Although he was not particularly observant in matters
of religion, the influence of this heritage was reflected in one of the
most notable of his speeches, that to the Jewish Theological Semi-
nary of America in 1968.° Emil Hirsch, his grandfather, was ap-
pointed to the original Chicago faculty in 1892 and was a close
friend of Harper.®

Following graduation from law school where he was editor-in-
chief of its law review (the traditional law school of Mechem, Hall,
Freund,” Bigelow, and Bogert), Levi became a Sterling Fellow at
the Yale Law School. There he became associated with a group of
younger faculty, including Friedrich Kessler, Charles Gregory, and
William O. Douglas. Levi was thus socially as well as intellectually
a part of the “realist” movement centered at Yale, which sought to
adapt the law to changed conditions through empirical study of
them. Hutchins planned to have Wilber Katz of the Chicago Law
Faculty, together with Levi, Gregory, and Douglas, teach a four-
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part corporation law sequence at Chicago entitled, in reflection of
Depression-era concerns, “Losses, Management, Finance, and Re-
organization,” with parallel courses on Allocation of Risk and La-
bor Law. When Douglas went to Washington instead of Chicago
this design fell through, but Levi in 1936 joined the faculty—which
then included Katz, Kessler, Gregory (a labor law specialist), the
contracts scholar Malcolm Sharp, the comparativist Max Rheinstein,
the economist Henry Simons.? and the constitutional iconoclast
William Winslow Crosskey—as assistant professor. The school
sought to introduce a four-year curriculum, with an intensive writ-
ing program in the first year and an industry study in the fourth.
The New Plan was introduced in 1937; although the fourth-year
program was soon eliminated, the faculty group according to Levi
was “able, diverse and in retrospect more appreciative and tolerant
of each other than might have been expected;” Chicago remains
one of the more collegial law faculties to this day. According to
Levi, “some of us enlisted for study of economics under the gentle
tutelage of Henry Simons, and also for reading of Aristotle and
Plato and St. Thomas under a less gentle tutor, Mortimer Adler.” In
a tribute to Katz, who served as dean from 1939 to 1950, Levi
extolled qualities that were his own touchstones: “he sought the
long-run implications and the knowledge that other disciplines might
usefully bring to law...he shared his enthusiasm and to a large extent
he shared his doubts.” Most of all, he had “appreciation for the
work of others [and] would never make a decision for a meretri-
cious reason.”'”

While at Yale, Levi had collaborated with the federal procedure
scholar James William Moore on two major projects. The first of
these gave rise to two lengthy articles in the Yale Law Journal on
intervention in federal litigation;'' the second was a revision of
Gilbert’s Collier on Bankruptcy,' which gave rise to a three-part
comparative survey of recent developments in English, Canadian,
and American bankruptcy legislation that appeared in the Univer-
sity of Chicago Law Review."* The writers stressed that when the
legal structure has been well designed, an economic crisis is not apt
to result in appreciable change. This was borne out by the English
and Canadian experience. American legislation, by contrast, was

[tlemporary in character, hastily conceived, and none too successful. . the problem of
reorganization is basically a problem of protection of credit. In the corporate field this
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can only be done by control over the original corporate structure. The new legislation
already shows the desire of the framers to control the corporate structure after reorga-

nization. This logically leads to control before reorganization. ... The reorganization
sections may become simply federal debtor laws and federal incorporation acts.

This drastic suggestion has not been realized and fits badly with
Levi’s later dislike of needless federal regulation. The articles on
intervention concluded with another suggestion relating to large
bankruptcy cases that retains continuing pertinence: “It should be
possible for a court to anticipate the amount of fees to be allowed in
a particular reorganization; the fact that intervention is often sought
solely to gain the allowance of fees by the court could be taken care
of by such a procedure.”™ Both of these major studies, though based
largely on “law in the books,” had an empirical cast.

Thurman Arnold and Antitrust

In 1940 Levi joined the Antitrust Division of the Department of
Justice, then led by Thurman Armold, who in the late 1930s pro-
duced a level of antitrust enforcement not seen since the Progres-
sive era, with major actions against the motion picture, tobacco,
and aluminum industries, among others. Previously, Robert Hutchins
had promised Levi to take him to Washington if Hutchins succumbed
to FDR’s repeated urging that he go on the Securities Exchange
Commission.'s Earlier, Levi had published a law review article on
Amold’s writings, with the title “The Natural Law, Precedent, and
Thurman Arnold.”'® Natural law, a concept generally associated
with Roman Catholic writers, as seen by Levi was a modest doc-
trine: “An idea of natural law which assumes that somehow or other
men may see clearly natural rights which apply in specific cases is
not the idea of natural law which we wish to espouse.”” The doc-
trine had three essential precepts: Aquinas’ admonition that “[t]he
good for men is to seek to know the truth, to live in society, and to
harm no one,”® and those of Aristotle: “Justice is equality, or the
giving to every man his due” and its corollary:

Justice is the distribution of earthly goods in the state according to some standard set
by the state. Comrective justice restores the balance upset by one man’s misdeed.
Apparently the distribution of earthly goods is a function of the basic constitution of
the state and of the legislature. Cormective justice is more properly the function of the
court or the impartial wise man...there must be equity applied to the particular case
which does not fit into the general rule. Once equity has been administered, a new rule
has been created, and a new distribution of goods is effected. The judiciary in admin-
istering equity has administered distributive justice.'
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Levi’s reconciliation of the three subjects of his title was as
follows:

Mr. Amold in his Symbols of Government is happy with the end of the doctor which
is to cure people, and he laments the fact that lawyers have allowed themselves to
become enslaved to concepts forgetting their practical purpose. The end of the lawyer
is to do justice. . .. If we would be slave to that concept and no other, we would have a
of freedom which we do not now have. We would not be deceived into
believing that the natural law can be stated in more specific terms, nor that we can
dispense with the natural law and rely on precedent. We would be willing to use the
slogans of a coming era but always for the purpose of doing justice as we see it®

It would be accurate to say that Levi never departed from this
description of the legal system; for him, the distinction between
corrective and distributive justice was a critically important distinc-
tion. As for realism, “T didn’t think it was a wonderful thing just to
gather a lot of facts and not know why you were doing it... On the
other hand, I was very much interested in what Thurman Arnold
was doing...his approach to law was that of an anthropologist.”*!

Book Five of Aristotle’s Nichomachean Ethics defines the dis-
tinction important to Levi, a distinction also discussed in Aquinas’
Summa Theologica.” Corrective or commutative justice is about
restoring the status quo: the punishment of crime, the provision of
restitution to civil tort and contract litigants to restore them to the
position that they reasonably expected to occupy. Distributive jus-
tice, by contrast, sought to alter the positions of persons or classes
in conformity with moral ideals drawn from outside the judicial
system. Aristotle’s scheme, and that of Aquinas, is carried forward
in the separation of powers: corrective justice is properly for courts,
distributive justice for legislatures. This at least was the view of the
judges in the tradition of Holmes, Brandeis, Frankfurter, and Hand,
and indeed of Justice Black. It also was, as we shall see, explicitly
the view of Levi's colleagues Llewellyn, Kurland, and Davis. Even
Harry Kalven, though instinctively more egalitarian than the oth-
ers, was convinced that insistence on political and procedural val-
ues, particularly free expression, would cause the substantive law
to “work itself pure.”

There can be no doubt that Amold’s Symbols of Government and
Folklore of Capitalism exerted a powerful effect on Levi’s thinking.
In years aptly described by Dean Acheson as “the desert years of
the human spirit,"” in which, as Learned Hand said, “the power of
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reiterated suggestion and consecrated platitude has brought our
entire civilization to imminent peril of destruction.”” Arnold and
others gave thought to the use of emotive symbols for defensive
purposes against fascism and communism, leading to the charge
that “in what were widely regarded as anti-democratic passages,
Arnold had spoken of how beautifully the social scientists could
govern if only they would learn to manipulate the symbols.™

His colleague Max Rheinstein was troubled by Arnold’s writings
in a way that Levi was not. In a review in 1939 of Amold’s Symbols
of Government, he noted:

Here we are probably at the gist of Mr. Amold’s book: the social scientist should
govern the world... Mr. Amold wants the new goveming class to manipulate the
symbols successfully. Perhaps he could simply refer them to Hitler's My Baztle. But
Mr. Amold asks for a new science of social psychology. [While] doctrinarism has
characterized the oratory of political and forensic speakers in the United States, [there
are dangers in] see[ing] man no longer as a rational animal but as an animal pure and
gimple. 2

Levi's writing was always elliptical, and potentially controver-
sial and unpopular passages were heavily masked and aimed at
specialized and discerning audiences. In this way, Levi avoided
compromising his intellectual honesty; he also avoided any resem-
blance to a tribune of the people. Gerhard Casper, one of his suc-
cessors as dean, relates that “Maurine Campbell, who at the Law
School was secretary to Edward...tells the story of how she had typed
a speech for him and afterwards commented: ‘Mr. Levi, I did not
understand one word.” To which Edward responded: ‘I am much
relieved, because if you had, I would have had to rewrite the
speech.”” His colleague Philip Kurland once observed: “You may
hear that Edward is cold and calculating. This is not the case. Ed-
ward is warm and calculating.”*

Levi rose to become first assistant under Arnold. The new staff
members were subjected to intensive instruction in psychological
devices, business structures, grand jury investigations, and the proper
methods of building a case and became part of an agency of leg-
endary competence in which morale was high and there was a sense
of purpose and mission.”

Levi never lost his regard for Arold. “He was and is the great
person in my life.”* “He was skeptical of most categories though
he used many of them. He believed in civility, in reasoning, in kind-
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ness, in fair treatment, in the perfectible goodness and capacity (and
weakness) of all people.” His works were “generative
works. . .projecting an understanding of the purposes, functions, and
flexibility of the legal system. He had the capacity and the necessity
to free himself and in that way to be himself. In the joining of skill,
purpose and responsiveness, he became one of the great lawyers and
human beings of his time.”!

Arnold was the key to the extraordinary self-confidence and drive
of a seemingly diffident man. When Amold left the Antitrust Divi-
sion in 1943 when Levi was thirty-two, he wrote Levi a three-page
handwritten letter. In it, he acclaimed the Socony-Vacuum (Madi-
son Qil) brief as “the best job of style and arrangement I have ever
seen.” He went on:

It is my conviction that you are laying a foundation during the war years which is
going to put you at the very front of leaders of thought or action in this country...work
such as you are able to do can’t keep buried. And the reason why each year is going to
add to your stature is that you have always been more interested in the job you are
doing than in yourself. The boys who move around fast in politics and intrigue can
grab the petty honors. But you are going to have in the future a reputation that has been
built on a series of jobs well done. You have only started. Your broad strokes are yet
to come. And when they do come, you are going to be able to rise above most of the
men in your generation.... I have the temerity to believe that I can pick a long-run
winner...hoping you keep this letter to read when you are fifty years old and all my
predictions for you have come true.*

Although Levi is popularly thought of as a founder of the Law
and Economics movement, it is a mistake to think of him as an
undeviating member of the Chicago School in economics, with its
belief in minimizing government regulation and its skepticism about
economic redistribution. His tutelage in economics came initially
from Henry Simons,® who along with Wilhelm Ropke and Friedrich
Hayek represented a distinctly minority tendency in that collectiv-
ist era, and who in consequence displayed a more decent regard for
the opinions of mankind than his more orthodox and doctrinaire
successors. Levi’s postwar antitrust course, which provided an in-
tellectual epiphany for some, most famously Judge Robert Bork, a
highly influential antitrust writer,* owed its revolutionary impact
not to Levi but to Levi’s collaborator, Aaron Director,” Simons’
successor as the economist at the Law School, whose self-efface-
ment concealed his influence as the initiator of numerous articles
and doctoral theses,*® who influenced the University of Chicago
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Press to publish Hayek’s Road to Serfdom after English publishers
had refused it,*” and whose economics washed all preexisting doc-
trine in cynical acid.*® Bork declared that Levi “thought my argu-
ments and conclusions too certain...[was] uneasy with all attempts
to construct a complete system...ambivalent about the enterprise”
but acclaimed him as “the greatest classroom teacher I have ever
seen”’; Thurman Amold was the “tutelary divinity of this great theo-
logical seminary.”*

For the present writer, Levi’s approach was the most convincing.
He began his course by requiring his students to read the full texts
of virtually every district court decision rendered in the first ten
years of the Sherman Act; the remainder of the course illustrated
the disappearance and reappearance of the doctrines suggested in
these cases. Antitrust, and all law, was for him at root an empirical
exercise.

Levi's contribution was not economic orthodoxy but emphasis
on the mutability and cyclicity of antitrust doctrines. It was alleged
that “Levi would spend the first four classes of each week attempt-
ing to demonstrate how seemingly inconsistent antitrust decisions
were in fact rationally interconnected. In the last class, Director
would use economic analysis to show that everything Levi had said
was wrong."*

After service in the Antitrust Division, and briefly as acting head
of the War Division in 1943, Levi served as counsel for the Fed-
eration of Atomic Scientists in support of the principle of civilian
control of atomic energy, testifying at the hearings on what became
the Atomic Energy Act of 1946.% “We knew how to relate to the
people making decisions with respect to the domestic framework,
but we didn’t really get through to them on the international level.”#
He was enticed back to Chicago by Wilber Katz after having lost
out to Herbert Wechsler for an appointment as assistant attorney
general .

When Levi emerged from the Antitrust Division, his views on
many issues verged on the populist. In 1947, he published an ar-
ticle on “The Antitrust Laws and Monopoly™ cautioning against an
unchecked postwar merger movement. This emphasized that the
percentage of nonfinancial assets controlled by the 200 largest non-
financial corporations increased from 33 percent in 1909 to 48-50
percent in 1929 and 57 percent in 1939, and had further increased
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in the war. “The Sherman Act can at least claim the credit for setting
up the domination of the few as a substitute for the domination of
the one in a number of industries.” He shared the concern of
Amold’s fellow Wyomingite and political ally, Senator Joseph C.
O’Mahoney, that “colleciivism in business leads directly to collec-
tivism in government™ and even quoted Brandeis’ famous dis-
senting opinion in the Florida chain store tax case on the social
costs of large enterprise.*

“We now have with us the third great merger movement,” he
declared. “The first great merger movement occurred largely be-
tween 1898 and 1903.... The stock market crash of 1903 and the
depression of 1907 brought this first movement to an end. The sec-
ond great merger movement occurred from 1925 to 1929. When
the depression came, it was recognized that artificial price rigid-
ity, the mark of monopoly or effective trade resirictions, had played
its part.... It is doubtful if a free and competitive society can be
maintained if the direction of concentration is to continue.” Levi
read the Alcoa case as meaning that, “size and power are them-
selves the abuse,” Judge Learned Hand having declared that
Congress “did not condone ‘good trusts’ and condemn ‘bad’ ones;
it forbad all.”*® “[H]ope lies in the new interpretation of the
Sherman Act and an increased awareness of the responsibility of
the courts to give adequate relief.”* He celebrated the per se rule
against horizontal price fixing of the Madison Oil (Socony-Vacuum)
case: “If the trend [of the Appalachian Coals case] had continued it
seems probable that we would have had a cartel commission in this
country.”*

This was close to the decentralist Brandeisian vision as described
by Ellis Hawley:

The huge corporation, with its myriad of employees, its stuffed shirts and high-priced

conferences, its absentee ownership and financier control, was a menace to a demo-

cratic society. [t sapped away the vitality of local communities, cormupted the political
process, denied to the great mass of citizens the satisfactions that came from owning
and operating their own businesses. . .. Big business, moreover, was not only a curse in
itself, but also the primary cause of big government, big labor, and big agriculture.

Because of it, society became organized into collective fighting units, each bent on

sabotaging the others.... Government officials, taxed with problems that were beyond

their capacity to solve, would grow fearful, suppress freedom of speech and press, and
take refuge in an impersonal bureaucratic ineptitude, oblivious to the needs and prob-
lems of the individual or local community.™
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In the following year, Levi had cautioned, in a review of an anti-
trust casebook, that “Students ought not to be permitted to forget
that the power and structure of labor organizations have their im-
pact on the problem of competition.”** This was not fashionable
doctrine at the time. He was influenced in this view by his col-
league and brother-in-law Bernard Meltzer, for whom the relation
of labor law and antitrust was a consuming interest.® Meltzer was a
writer of articles, not of books or treatises, and a writer who wrote
for specialists, as well as the author of the leading labor law case-
book.’ He was sufficiently acceptable to both management and
unions to serve as a labor arbitrator in major industrial cases as well
as for baseball, basketball, and hockey leagues. His premises de-
rived from an earlier, more tolerant, era of “law and economics,”
which conceded more to the claims of the political order. As he
retrospectively put it, “Simons raised the question of the costs im-
posed on the consumer, other workers and society by powerful la-
bor unions. At the same time, Simons recognized the positive
contribution unions could make.”%

All this still has some appeal. The leading historian of the New
Deal anti-monopolists has noted that they were fully successful only
in their “banking, securities, power and holding company reforms,
notably the Glass-Steagall Act separating commercial and invest-
ment banking and limiting branch banking and permitted invest-
ments by banks, the Securities Act and Securities Exchange Act,
with their attempted regulation of corporate accounting practices,
and the Public Utility Holding Company Act, with its dissolution of
complex holding companies into single-level entities that could be
effectively regulated by the states. The erosion of these regulatory
schemes has thus far given us the savings and loan disaster and the
Enron affair.

Already in the 1930s theories of monopolistic competition that
used the marginal revenue curve as a key analytical tool had begun
to undermine a belief in atomization and pure competition resting
on economic grounds, by purporting to demonstrate that increased
size and the spreading of fixed costs produced increased efficiency.
However, Levi’s later antitrust writings suggest that he never aban-
doned the political insights at the root of the antitrust movement. In
1959, reviewing a book on market power under the Sherman Act,
he referred to the antitrust laws in more skeptical terms as “saving
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us from our ignorance through the negative value of filling up a
void otherwise too inviting for more harmful regulatory schemes,
such as, I fear, the limitation on [corporate] wealth which [the au-
thors] suggest.”” He found the book “an amusing collection of
rationalizations for different positions™ that “enlarged the stream
of economic literature which may now be referred to in legal circles,
and, with due regard to the quality of the stream, this may not be an
unmitigated service.” His doubts about doctrinaire economics were
shown when he sardonically introduced Aaron Director to his classes
with the admonition: “Listen to this man very carefully. He will
make you very rich.” In the early eighties, in a conversation with
the present writer at an American Law Institute luncheon, he indi-
cated unhappiness at the extent to which the law and economics
movement had assumed a life of its own:® “The Constitution does
not provide for a dictatorship of economists.” The economist Donald
Dewey in 1990 echoed his concerns:

Antitrust is good or bad in relation to the alternatives. Bork seems to think that the
elimination of the many bad antitrust rules would be followed by a void that would
enlarge contractual freedom. [ cannot share his confidence. . .. A more decentralized, less
bureaucratized economy is not an ignoble ideal. If the country is prepared to sacrifice
some amount of GNP to realize it, sobe it. ... Justice Douglas believed that the country’s
only choice was between his version of antitrust and some detestable kind of state
socialism. I am never entirely free of the fear that he could be right. De Tocgueville
chided the middle classes of nineteenth-century France for their contemptuous
anticlericalism, observing that the excesses of the Great Revolution should have tanght
them the utility, if not the truth, of religion.”

Levi would also have joined in Donald Dewey’s caution: “The
judicial economics that Robert Bork treats with such scorn is, after
all, the blue-ribbon opinion in economics of a generation back.®™

In a similar vein the lawyer Frederick Rowe, best known as a
critic of the Robinson-Patman Act limiting price discrimination by
manufacturers, criticized Bork’s Efficiency Model of antitrust: “In-
evitably, in view of the model’s origins in a vision of the Victorian
era, its inbuilt ideology of abstention yields legal norms compelling
headlong antitrust default...the...inbuilt ideology of a self-correct-
ing market, a noble vision of a bygone era, is spoiled by the perva-
sive reality of governmental interventions—notably antitrust itself.”
After quoting the great nineteenth-century economist Alfred Marshall
for the proposition that every change in social conditions is likely
to require a new development of economic doctrines, Rowe goes
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on to observe: “A dying antitrust ‘religion’ is the loss of a precious
cultural resource. In times of turmoil, crisis tempts revision of the
enterprise system toward regimens of centralization which, as twice
before, a strong antitrust idea can serve to deflect.”™

The claims of intellectual orderliness have led to the ascendancy
of the view, espoused by Judges Bork® and Posner,” among oth-
ers, that makes economic efficiency the sole touchstone of antitrust
doctrine, just as a similar quest in constitutional law on the part of
Justice Ruth Ginsburg and her acolytes has led to the near demise
of what was once called “difference feminism” in favor of simple
rules condemning all gender-based distinctions including those
designed to permit women with small children to accommodate
work and family life.

How tidy this really is may be open to doubt. As Levi noted,
much of the “economics™ used in antitrust cases is meretricious, and
as the public choice economist Dennis Mueller has observed, “there is
ever-more-refined model-building on a narrow behavioral founda-
tion rather than [a] shift out to the extensive margin where eco-
nomics, rational politics, sociology, and psychology come together.”™*

Levi was too broad-minded to be an enthusiastic member of any
school of legal thought, even one of which he is popularly deemed
the co-founder. “This conforming society sees individuals as types
and clusters ideas in the same way...lesser concepts which men cre-
ate as pale images of what they ought to mean, and which then are
used to forestall inquiry and block insight ™% Early in his career, in
reviewing a book on legal theory by Wolfgang Friedmann, he ob-
served, with some asperity:

[a] statement of philosophic principles. . .can operate to insulate a lawyer from an aware-
ness of what is going on, and certainly can make it psychologically easier for him, if it
has any effect, to mold the law in accordance with beliefs and prejudices. One cannot
help thinking that in view of what people sometimes say when they speak out loud,
that it is sometimes better, all things considered, if they remain silent. Professor
Friedmann’s book raises very sharply the question whether philosophy of law has
anything to contribute to the good of the legal profession, the law, or the world. It
remains to be shown that prejudices cease to exist or are more easily controlled
because they are stated; much of recent history seems to show the reverse. A book on
legal theory which begins by summarizing Aristotle and ends by aftacking Prof.
Hayek may be intended to delimit the field of legal theory from the area of political
theory but there remains some doubt that perhaps the articulation of legal theory has
served rather to give support to particular political ideas. The discipline of orderly
diseussion is necessary to prevent the theory of law from degenerating into a statement
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of power words which appeal to the community, and which are set forth as values and
goals, and are then used to justify action without discussion.*

Twenty years later, he again expressed his dislike of superficial
survey courses: “As Prof. Knight has written, ‘the visible effect of
general education is to enable people to rationalize more ingeniously
and literately their snap judgments based on prejudice.””™ His dis-
like of the sort of jurisprudential theorizing today so in vogue® was
expressed in an early book review that noted that an author “bows
rather deeply to the Hohfeldian concepts. A middle-size bow would
be much better and then not because the concepts are useful but
because some people think they are.”® Of Ronald Dworkin he ob-
served, “I have thought that Dworkin ought to be read as writing on
“Taking rights seriously which the legislature and the constitution
didn’t take seriously enough... I have to admit I am put off by the
pretentiousness of the Dworkin approach. But of course that’s wrong.
I think there is something to learn here.””

There can be no doubt, however, that Levi’s views on antitrust
issues moderated over time. Shortly before leaving the Antitrust
Division he had successfully argued United States v. Frankfort Dis-
tilleries,” a cartel case, in the Supreme Court; it was one of three
Supreme Court cases he argued in his career, the others being Illi-
nois post-conviction cases.” In 1950, he briefly served as counsel
to the House Monopoly Committee.” In 1952, he condemned theo-
ries resting monopoly on findings of abusive behavior as “a vague
system of law restricting the activities of large enterprises.... The
trend. ..to curb the dangers of monopoly power. ..carries with it its own
dangers. The antitrust laws have been a symbol of both competi-
tion and nonregulation.”™

In a critical review of two books denouncing antitrust policy by
J. Kenneth Galbraith and David Lilienthal published in 1954, Levi
candidly observed:

Despite what many have written on the subject, including myself, I do not know
whether it should be said that there is a great deal of economic concentration in this
country, and recent studies cast great doubt on the once prevalent notion that concen-
tration has been increasing.

In refuting Galbraith, he observed

[t]he contention that countervailing power acts as a substitute for competition in
reducing the effects of monopoly power seems to clash with the contention that it is the
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actual exercise of monopoly power (presumably not checked by countervailing power)
which has made for technological change.. .the threat of a buyer to go into production
far itself is, after all, the threat of a potential competitor. .. it is not clear why, under the
theory, the defensive possessors of monopoly power, that is those having countervailing
power, should pass on to consumers the fruits of their victories.

As for use of the antitrust laws to punish companies deemed bad
corporate citizens, Levi reiterated his view that this would weaken
the role of the antitrust laws as a symbol of government action that
permits competition to regulate and denies a more active role to
government.” The less strict antitrust doctrine that he espoused in
his later years was thus consistent with his earlier concern for con-
trol over concentrations of power, though his focus had shifted,
with the war, from the power of corporations to the power of gov-
ernment,

Two years later, in an article written jointly with Aaron Direc-
tor,” Levi stated his more mature views. He continued to support
the view of monopoly expounded by Judge Learned Hand in the
Alcoa case, which allowed monopoly to be found even in the ab-
sence of bad acts, but vigorously rejected efforts to rest monopoly
findings on perceived abusive behavior: “The economic teaching
gives little support to the idea that the abuses create or extend mo-
nopoly.” To require abuse as a condition of liability would mean
that “the law would be seen as having less to do with competition
and monopoly and more to do with merely a set of rules for fair
conduct, perhaps emphasizing the protection of smaller firms.”
Nonetheless, in assessing monopoly, “the method of growth through
mergers or combination could be used as some evidence of inten-
tion to monopolize and as an answer to the efficiency argument.”
The writers agreed with Judge Wyzanski” that a firm with high
market share could escape liability if it owed its monopoly “solely
to superior skill, superior products, natural advantages (including
access to raw materials or markets), economic or technological ef-
ficiency (including scientific research, low margins of profit main-
tained permanently and without discrimination or licenses conferred
by and used within the limits of law).” In language that was almost
certainly Levi's and not Director’s, the article concluded “nor do
we mean to suggest that the law must of necessity conform to the
prescriptions of economic theory, let alone move within the con-
fines of changing fashions in such theory.... We do suggest that in
the future there may well be a recognition of the instability of the
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assumed foundation for some major antitrust doctrines.””™ The in-
fluence of the article was such that the Mississippi College Law
Review published a symposium discussing it on its fortieth anniver-
sary.”

One of the articles in the Symposium noted the accuracy of Levi's
prophecy:

The main lines of the law, then, may remain the same, but the statement of reasons for
the law may change, and this in itself should have an interstitial effect in the cases. This
sentence describes, in capsule form, what has indeed happened in antitrust, The Su-
preme Court has not overruled any antitrust precedents since...GTE Sylvania twenty
years ago. Instead it has reconceptualized long-standing antitrust doctrine in terms of
economic efficiency, and this process has markedly affected the application of these
rules ®

Another commentator noted “we cannot trace Bork’s single goal
thesis directly to Levi, who in Law and the Future seems open to
non-economic goals in conjunction with economic ones...Bork went
well beyond the ideas sketched in Law and the Future...l would
suggest that Bork was correct in arguing that his and Levi’s legal
process goals militate against an open-ended, standardless multi-
goal approach in which courts take upon themselves the essentially
legislative task of balancing economic and socio-political goals,
such as the protection of small business.” But Levi’s respect for
legislation makes it seem unlikely that he would go as far as Bork
in his commentator role in disparaging the policy of the anti-merger
statutes,*?

In 1957, Levi published an article on Section 7 of the Clayton
Act, the anti-merger statute newly stiffened by the Celler-Kefauver
Act in the early 1950s.% With respect to vertical acquisitions, he
urged that “stock or asset acquisitions necessarily raise more mar-
ket consideration problems than do exclusive arrangements; it is at
least difficult to think of as rigorous a ban on acquisitions.... An
analysis of market factors, therefore, should be of greater impor-
tance under Section Seven than under Section Three.... But at bot-
tom there will have to be the acceptance under Section-Seven of
what appears to be the legislative determination; namely that at some
point the coverage of commerce achieved through acquisitions re-
sults in an almost automatic ban...greater emphasis must be given
to the proportion of coverage when acquisition is involved. This
greater emphasis must be given because legislation has determined
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that there is something likely to be particularly wrong with growth
by acquisition, even though the growth achieved would not be ille-
gal otherwise and even though the wrong cannot be seen by straight-
forward economic tests.” This “double standard of market
control...fails to reveal the distortion of the competitive symbols as
used in the Clayton Act...one may hope, though there is no reason
for any optimism, that a reevaluation of the double standard may
come about.” This discussion strikingly reveals the tension between
Levi’s jurisprudence and his newly acquired economic views.

A second article, written on resale price maintenance and pub-
lished in 1960 reveals the same tension. The Levi of U.S. v. Frank-
fort Distilleries, which ended a resale price maintenance cartel, is
not in evidence. His view of the economics is that “[a]s far as social
policy is concerned, it would not be earthshaking whichever direc-
tion that the common law of antitrust took with regard to resale
price fixing. But it is a matter of concern that the law should have
failed to provide itself with a meaningful structure of theory...so as
to put a premium on the avoidance of words which describe what
the parties clearly intend. This must seem strange and degrading to
men who take pride in their given word, and it fosters a caricatured
view of the law.”®

Writing in 1962,% before the erosion of antitrust doctrines under
the influence of the Chicago School, Thurman Arnold regarded with
satisfaction the fact that “in few areas of the law is a mature juris-
prudence reinforced by so powerful an arsenal of investigative pow-
ers and procedures” and with even greater satisfaction the spread
of antitrust conceptions to Western Europe. He, like Levi, remained
fearful of bureaucratic regulation: “Our courts, which before the
great depression were accustomed to review decisions of adminis-
trative tribunals with meticulous care, now affirm them if there is
the slightest supporting evidence; there is no effective protest made
today against bureaucratic aggression.” He decried postwar eco-
nomic stagnation, which he attributed to a fetish for budget balanc-
ing. Ironically, his last two concerns were addressed by the
deregulation and deficit spending of the Reagan years, though tra-
ditional antitrust now appears shrunken and not “mature.”

The changes in antitrust doctrine of the 1980s had their seeds in
the writings of economists in the 1930s who wrote with alarm of
imperfect competition between members of oligopolies and of “ad-
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ministered prices.” When they turned to description, they increas-
ingly came to stress that “workable competition” in the form of
product substitutes, product improvements, and imports continued
to limit the behavior of oligopolists.* Reduced transportation costs
and the progressive elimination of international trade barriers gave
rise to larger geographic markets less susceptible to monopoly. All
this, as well as price theory, had an impact on Levi’s economic
thinking.¥

The historian Richard Hofstadter, writing in 1964, was likewise
impressed by the bureaucratic survival of antitrust: “one of our small
industries, which gives employment to many gifted professional
men.”® He saw the driving force behind the laws as noneconomic:
the sponsors wanted to keep concentrated private power from de-
stroying democratic government. Political support for the move-
ment in his view had shriveled with postwar prosperity: “Individual
entrepreneurship is a much less sure and satisfactory path as com-
pared with bureaucratic careers.... This was the response of a gen-
eration raised in an economy of giant corporations, educated very
often in universities with thousands of students, disciplined by army
life, and accustomed to the imperatives of orgamization, mass, and
efficiency.... What is questioned, when anything is questioned, are
matters of personal style.... It is this concern that marks the transi-
tion from an age in which The Curse of Bigness and Other People's
Money set the tone of the prevailing anxieties to one in which ev-
eryone reads The Lonely Crowd and The Organization Man.... The
beats opt out of corporate uniformity in uniforms and erect them-
selves into a stereotype. The right-wingers sing their praises of in-
dividualism in dreary, regimented choruses and applaud vigilantes
who would kill every vestige of genuine dissent.”

But his explanation of the bureaucratic survival of antitrust, at
least as of 1964, corresponded to Levi’s view of its virtues: “It is
one of the strengths of antitrust that neither its effectiveness nor its
ineffectiveness can be precisely documented; its consequences rest
on events of unknown number and significance that have not hap-
pened—on proposed mergers that may have died in the offices of
corporation counsel, on collusive agreements that have never been
consummated, on unfair practices contemplated but never carried
out.” Levi perceived that the desuetude of antitrust would leave a
dangerous vacuum in difficult times; his successors at Chicago have
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not shared that insight. “The balance between individualism and
collectivism reflecting various stages of development is to be found
in the history of the Sherman Act itself.”®

Defining Legal Reasoning

Levi’s published writing was not focused on antitrust issues, but
turned at an early stage to more general concern about the legal
process. His Introduction 1o Legal Reasoning, published in 1948,
three years after he left the Justice Department, stands as his major
work and is still in use as an introductory primer in many law schools;
it dovetailed with an introductory course he gave entitled “Elements
of the Law™ that he later passed on to Karl Llewellyn, for which he
prepared a casebook in collaboration with Roscoe Steffen.®

While Levi and Llewellyn used vastly different written materials,
Dennis Hutchinson correctly notes that they shared “mutual hostil-
ity to the extreme, almost nihilistic strain of Legal Realism
and...corresponding optimism about the capacity of a customary
legal system to develop workable rules for concrete problems.™*

The book begins by distinguishing between the role of courts in
developing case law, in applying statutes, and in enforcing consti-
tutional guarantees. The common law gives judges significant lee-
way: “If a rule had to be clear before it could be imposed, society
would be impossible. [Case law provides] a forum for the discus-
sion of policy in the gap of ambiguity. On serious controversial
questions, it makes it possible to take the first step in the direction
of what would otherwise be forbidden ends. The mechanism is in-
dispensable to peace in a community.” Case law provides “a mov-
ing classification system” in which “the classification changes as
the classification is made.” “Where case law is considered, and there
is no statute, the doctrine of dictum forces [the judge] to make his
own decision.” The law in this system is not viewed as static: “Not
only do new situations arise, but people’s wants change.” “If differ-
ent things are to be treated as similar, at least the differences have
been urged...the adoption of an idea by a court reflects the power
structure of the community. But reasoning by example will operate
to change the idea after it has been adopted.” Against the charge
that such an approach knows no higher law than positive law, a
defender of the “historical school” in jurisprudence observed that it
found “in the finite a revelation of the infinitc and in the carthly a
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gradual development toward perfection”;*> compare the epigraph
by Holmes.

In Levi's view, “courts are less free in applying a statute than in
dealing with case law...the words used by the legislature are treated
as words of classification which are to be applied...thus in the ap-
plication of a statute the intent of the legislature seems important.”
Levi quoted with approval the language of Justice Reed in United
States v. American Trucking Association®™ rejecting “a literal inter-
pretation dogma which withholds from the court available informa-
tion for reaching a correct conclusion.” He thus rejected the approach
of the English courts, urged in a later time by Justice Scalia, of
looking to the language of the statute alone, without reference to
committee reports and legislative debates.

He was emphatic, however, in declaring “if the court is to have
freedom to reinterpret legislation, the result will be to relieve the
legislature from pressure.... The democratic process seems to re-
quire that controversial changes should be made by the legislative
body.” The same applied, in Levi’s view, even to noncontroversial
changes affecting the prior construction of a statute. The writer re-
calls a conversation with him in the early 1980s, shortly after the
rejection of the Bork nomination, in which we discussed the maiden
flight of Mr. Justice Kennedy, an opinion that overruled the case of
Wilko v. Swan that had construed a provision of the securities laws
as having a short statute of limitation. The rationale of the overrul-
ing decision was that a longer limitations period applied to Rule
10b5 actions was available in many of the cases invoking the more
specific provision. Levi was outraged by this repudiation of a prior
construction of an unamended statute, and declared that it rein-
forced his view that Judge Bork’s confirmation would have been
better for the law.*™

The rules relating to statutory construction in his view “more
than any other doctrine in the field of precedent...has served to
limit the freedom of the court...the area where private parties can
determine their rules between them or rely on what courts have said
in the past seems to me to be one where intrusion by the court to
change the rules is judicial activism.”* “The matter must be one
that involves the Constitution before the court may revise the inter-
pretation of legislation.”

He asserted that in constitutional cases, the courts had the most
latitude of all, a controversial proposition today. “The constitution
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sets up the conflicting ideals of the community in certain ambigu-
ous categories.”™ For this proposition he significantly cited the first
chapter of Myrdal’s An American Dilemma, obviously thinking for-
ward to the time bomb of racial segregation that was about to ex-
plode. In 1950 Levi, together with several other law teachers
including Erwin Griswold of Harvard, had filed a brief amicus cu-
riae in the case of Sweatt v. Painter involving law school segrega-
tion in Missouri urging more stringent application of the separate
but equal principle.”’

In common law cases, unlike those involving the constitution,
“the judge does not feel free to ignore the results of a great number
of cases that he cannot explain under a remade rule.” In constitu-
tional cases “the freedom is conceded either as a search for the
intention of the framers or as a proper understanding of a living
instrument.” In his view “the framers may have intended a growing
instrument...what is desired is a different emphasis not different
language. This is tantamount to saying that what is required is a
different interpretation rather than an amendment.” Writing of the
expanded interpretation of the Commerce Clause adopted by the
Supreme Court in 1937, he declared:

In the long run, it seems now that a shift was inevitable. A written constitution could
justify delay; its ambiguous terms could hardly prevent change as people saw prob-
lems in a new light. Causal connections which justified the change might not actually
exist, The economic-theories expounded by the Government in the Carter Coal case
might be low grade, but they were believed.

The propositions he put forth were illustrated by series of cases
involving dangerous instrumentalities, the Mann Act, and the Com-
merce Clause. He concluded: “Legal reasoning has a logic of its
own. Its structure fits it to give meaning to ambiguity and to test
constantly whether the society has come to see new differences or
similarities.... The probable area of expansion or contraction is fore-
shadowed as the system works. This is the only kind of system
which will work when people do not agree completely. The loyalty
of the community is directed toward the institution in which it par-
ticipates.” Levi’s vision in the constitutional area envisioned gradu-
alism, however, not sudden coups de main imposing rigid new rules.
The difficulty with new decisions imposed in that fashion is simply
that the community will not be a participant in the court process,
and will not extend loyalty to the court as an institution; the effect
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of judicial intervention is to destroy the other forum available for
people who do not agree completely: the political process and the
legislature.

A properly functioning court, however, has the virtue that “The
words change to receive the content which the community gives to
them. The effort to find complete agreement before the institution
goes to work is meaningless. It is to forget the very purpose for
which the instittion of legal reasoning has been fashioned. This
should be remembered as a world community suffers in the ab-
sence of law.” At the induction of Judge Robert Bork, Levi referred
to “the progress of law as the collaborative articulation of shared
purposes...among judges, distanced in time for many years, indeed
not alive at the same time, and writing their opinions with respect to
different factual situations and with the conditions of life consider-
ably changed...it is the strength of our legal process that this is true.”

Levi’s optimistic propositions compelled more general assent in
1948 than they do today. A harsher discourse informs discussions
of the role of courts particularly in constitutional cases. Levi’s state-
ments were almost the apotheosis of the “legal process” school of
jurisprudence: “Different organs have different tasks to perform
within the legal process; and it is for students and scholars not only
to identify those tasks but also to ascertain whether or not they are
being performed properly. Jurisprudence, in other words, conceived
as quality control.”®

The reviews of Introduction to Legal Reasoning were generally
enthusiastic. Although a number of reviewers took umbrage at
Thurman Arnold’s jacket blurb “the greatest piece of jurispruden-
tial writing that has ever come to my attention,” Roscoe Pound
lauded the book as “exceptionally well written in a clear style with
no attempt at brilliant paradox or challenging overstatement...a prom-
ising beginning of what I predict will be a notable career. The con-
cluding paragraph is well put and calls for thoughtful
consideration.... He approaches the judicial process...in a much bet-
ter way than most of those whose reference of everything to eco-
nomics and abnormal psychology has held the ground so fully in
the present generation. Along with Llewellyn’s work upon the task
of the legal order and the relation of sociology to jurisprudence, Dr.
Levi’s book promises a more real realism and augurs well for the
science of law.”1%
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The philosopher Charles Perry declared that Levi’s reasoning
described “a moving equilibrium between justice and convention,
maintained by argument and discussion and reflecting shifts in in-
terests in purposes and in the circumstances of society.”'”! Murray
Gartner of the New York bar noted that Chief Justice Stone had
only recently provided a splendid example of adherence to Levi’s
restrictive view of the discretion of courts in construing statutes,
having “digsented in the Girouard'™ case although the majority
reached exactly the decision he had urged almost two decades ear-
lier [dissenting in the famous Rosika Schwimmer case]. One would
be tempted to say that the Chief Justice died in the cause of judicial
self-restraint...he was mortally stricken as he read his Girouard dis-
sent in open court.”®

Joseph Morse of the New York bar provided a more critical re-
view, whose essential points Levi would probably have conceded.
After praising Levi’s recognition that “Both certainty and ambigu-
ity have roles to play, but that of the latter has been largely over-
looked,” Morse trained his fire on the limited scope of the book as
a theory of legal reasoning: it “neither probes the mind of the men
of law nor numbers among them any but the appellate judge [mani-
festing] the upper court myth [it] fails to discuss the jury at all...eschews
the administrative process...not even the shadow of a police officer
falls upon his pages. The author’s jurisprudence is one of doctrine,
not of technique...the prior words of earlier courts are only a partial
key.”104

An English reviewer, B. E. King, saw benefits in Levi’s latitudi-
narian approach to constitutional doctrine, while perceiving its po-
tential for what was later called “judicial imperialism™:

When rules of law are fixed and certain, it is clear, as Aristotle realized, that there is “a
whole class of matters which cannot be decided. . .properly by rules of law”. . .. The type
of decision envisaged here is political and is a necessary supplement to judicial deci-
sion in any community. But if males of law are framed in vague and general terms and
the judges are well versed in “legal reasoning” the class of matters suitable for “deci-
sion by rules of law” is vastly extended—. '™

Gilbert Schmitt of the University of Saskatchewan, writing in the
Canadian Bar Review, lamented that Levi “fails to take the final
step of analyzing the factors which control legal reasoning and make
the law predictable [and] fails to consider the restricting elements
which reduce the number of possible solutions.”'® It is worth not-
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ing that this defect was attempted to be remedied by Levi’s col-
league, Karl Llewellyn, in his final work, The Common Law Tradi-
tion: Deciding Appeals."™ Two other Chicago law professors sought
to fill the remaining lacunae in Levi’s study identified by Morse:
Harry Kalven, in his study of the behavior of The American Jury'®
and Kenneth Culp Davis, in his studies of administrators, Adminis-
trative Law Treatise'™ and Discretionary Justice: A Preliminary In-
quiry,"® and of policemen, in Police Discretion.'!

Felix Frankfurter, though recognizing the book’s place in the
realist tradition, disparaged it as “Bramble Bush Minor” and main-
tained that Levi and Llewellyn merely “said what John Chipman
Gray told my class in 1905 and Holmes wrote in the 70s.”!

It is clear from his later writings that Levi found the Brown deci-
sion problematic, not because of its result but because of the sud-
den leap it involved. He said as much, in a highly elliptical fashion,
in 1970 in a talk to the Association of the Bar of the City of New
York." In 1958, obviously referring to Brown, he bemusedly ob-
served: “Even a sociological footnote can turn out to be unhelpful,
and particularly if it need not be related to the law and might be
bad sociology.!* There is a certain protection in taking a legal po-
sition, if one must do so, in a noncontroversial area, that is the best
place to be, and if it turns out to be controversial at least to take a
position based on the law pure and simple.”!!*

He opposed the use by legal activists of partisan sociology; he
would have been equally opposed to the suggestions of self-styled
“civic republicans” that the answer to the claims of conservative
originalists is the use by “liberals” of partisan history: “The historic
turn represents a sensitive strategy for legal liberals...originalism
may prove a useful fiction.”"® In the wake of Brown, he became a
participant in the debate instigated by Learned Hand’s The Bill of
Rights and Herbert Wechsler’s Toward Neutral Principles of Con-
stitutional Law, publishing an article in 1965 on “The Nature of
Judicial Reasoning.”""" In it he referred to the unusual interest in
the form of judges' opinions: “For the judge or lawyer the relevant
effects are upon the web of the law, the administration of the law,
and respect for it. These are large items, and the priest who only
keeps his temple in good repair is not to be condemned on that
account.” Levi was explicit in declaring, “It is possible that the Brown
case should have been decided with the same result but with less of
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an immediate jump and on the partial basis of an old and accepted
theory.”!!8

In this respect, he took issue with Professor Wechsler's demand
for neutral principles forecasting furure cases:

[tThe function of articulated judicial reasoning is to help protect the court’s moral
power by giving some assurance that private views are not masquerading behind
public views. This might lead to the conclusion that the maore controversial the issues
the more the court should endeavor to spell out the future rules of the road. But I doubt
if this conclusion follows. I do not ignore the obligation of higher courts to give
direction to trial and intermediate courts, the need greater in some arcas than others to
guide private transactions, the special duty to enforce rules of faimess where court
procedures are involved, and the requirement that law not be segmented but be 2
pattern. But the existence of controversy on public issues may speak for a less decisive
and far reaching determination by a court which can have the advantage of taking the
law a step at a time.

In the same article he suggested, without further explanation of
his reasoning, that in determining the need for adherence to prece-
dent “the Sherman Act is so vague it may be regarded less as legis-
lation and more as common law” for purposes of his three-pronged
analysis in An Introduction to Legal Reasoning. But given the fact
that Congress has quite frequently shown itself capable of amend-
ing the Sherman Act, the basis of this suggestion, other than his
view that some older decisions were economically unjustified, is
not apparent,

Dean of the Law School

As dean, Levi proved to be an energetic and successful recruiter.
To a faculty that already included Walter Blum, Harry Kalven, Wilber
Katz, and Bernard Melizer, among others (both Meltzer and Kalven
were Levi recruits, the former before there was a family relation-
ship), he shortly added Karl Llewellyn (from Columbia) as well as
Llewellyn’s wife, Soia Mentschikoff, who became the first perma-
nently appointed woman law professor in a major law school,'®
Philip Kurland (from Northwestern), Kenneth Culp Davis (from
Minnesota), Francis Allen (from Harvard via Northwestern), Nicholas
Katzenbach (from Yale), Brainerd Currie (from Pittsburgh), and
Allison Dunham. His capture of Currie was celebrated in verse by
the Llewellyns:

They may blow cold, they may blow hot
The answer’s still the same



No matter who does which or what
It’s Edward gets the blame

Lilewellyn thinks he ought to come

To join Chicago's team

Does Smith yell that Llewellyn's dumb
O no, you hear him scream

It's Edward who has done this thing
This thing of sin and shame

He adds folk to Chicago’s string
It's Edward is to blame

Young Currie's eye lights up in glee
Says he: Chicago's keen
Says Nutting: Who's done this to me

It is Chicago’s dean
Chicago gallops to the post
They do not play the game

Just give a year, more time than most
It's Edward is to blame!"*

He was closely associated for fifty years with Blum, Kalven, and
Meltzer (he and Meltzer had married sisters). Meltzer was indeed a
soul mate. Like Levi, and unlike so many of today’s law professors,
he had spent substantial time in the outside world, as special assis-
tant to Jerome Frank at the SEC and then special assistant to Dean
Acheson at the State Department from 1941-43;'* in the Navy; and
later as the prosecutor of Reichsbank President Funk at
Nuremburg.'” Levi later unsuccessfully endeavored to secure his
appointment to the Seventh Circuit.'” The new recruits were all, in
varying degrees, “realists”; Llewellyn was the high priest of real-
ism; Kurland viewed constitutional law as a process, not as divine
writ; Allen was centrally concerned with the practical effects of such
innovations as the juvenile court, parole, and indeterminate sen-
tences; Blum introduced finance professors and accountants as par-
ticipants in his corporate tax classes; Dunham pioneered in
presenting real estate law in forms meaningful to future land devel-
opers, not historians and antiquarians. Kenneth Davis, known for
his fact-intensive investigations of administrative agencies, was one
of the last of Levi’s recruits. Under his regime, two successful and
influential new periodicals were added, the annual hardbound Su-
preme Court Review, initially edited by Philip Kurland, and the quar-
terly Journal of Law and Economics, edited by Director. In the early
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part of this period, Robert Hutchins “was like a second father to
me, or else I thought so.”'*

In 1952, shortly before the end of the Truman administration,
Levi was one of a half-dozen Chicago lawyers recommended to
President Truman for a federal district judgeship by Senator Paul
Douglas of Illinois. Former Attorney General Francis Biddle com-
mended Levi to Truman on the basis that “Levi is a liberal Demo-
crat and has the endorsement of the Americans for Democratic
Action.” Although Truman had settled on Judge Abraham Marovitz
for the vacancy, the nomination was delayed by a feud between
Truman and Douglas and fell victim to the change of administra-
tion.'* During the Johnson administration, Levi was recommended
to Senator Percy for appointment to the Seventh Circuit.'?

Shortly after becoming dean, Levi was confronted, or deemed
himself confronted, with the problem presented by an unusually
stubborn and principled law student, George Anastaplo of the Class
of 1951. As described by a classmate, later Congressman and Presi-
dential Counsel Abner Mikva at his fiftieth class reunion in 2001,
Anastaplo “graduated first in my class of 1951, he was the icono-
clast of our class, from not showing up for graduation to dressing
super casual when that was not the style.”'?” Anastaplo declared his
intention to refuse on principle to respond to the questions on affili-
ation or sympathy with the Communist Party traditionally posed by
the Character Committee of the Illinois State Bar as a condition of
bar admission. At the time, McCarthyism was in full swing and the
University of Chicago had become embroiled in several instances
with the McCarthy Committee’s state level equivalent, the Broyles
Committee of the Illinois State legislature. Against this background
Anastaplo took his course, as explained by Mikva, “againsi the
advice of teachers, his dean, his classmates and he paid a high price
for it.” (It did not help that Anastaplo’s answers to one of the ques-
tions about American government referred to a “right of revolu-
tion.”™)

At least according to Anastaplo, Dean Levi's efforts at dissua-
sion were unusually strenuous: “attempting to intimidate a vulner-
able young law student into becoming as submissive to the
anti-subversive campaign of that day as most of the law school
faculty evidently wanted him to be. His efforts included a remark-
able attempt to intimidate that student’s wife as well, an attempt
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which she never forgot.” “My wife has always thought that Mr.
Levi should have had more sense than to threaten as he did a Texas
oilman’s daughter with something so routine from her childhood as
the loss of a regular income.”'®® Anastaplo’s case divided the fac-
ulty, several members including Katz, Kalven, Kaplan, Steffen, and
Malcolm Sharp supporting him in contesting In re Anastaplo, in
which he suffered an adverse 4-3 judgment from the Illinois Su-
preme Court and a similar 5-4 judgment from the United States
Supreme Court, the last accompanied by an eloquent tribute to
Anastaplo, who was the antithesis of a communist, in the dissenting
opinion of Justice Black. Ramsey Clark, later attorney general, and
Mikva were among his supporters in the student body.

While Anastaplo’s appeal was pending, a divided law faculty
adopted a resolution sponsored by Professor Walter Blum, a friend
of Levi from his Washington days frequently regarded by other
faculty as the dean’s instrument'” and supported by the dean and
Professors Mentshikoff, Tefft, and Dunham declaring that

The faculty is of the opinion that a character and fitness committee having the powers
of the Tlinois committee would be acting within its legal power in requesting an
applicant to state his views on Communism and to reveal any affiliations with the
Communist Party. The chances of successfully contesting the legal power of such a
committee in this respect are so slight as to not be worth considering. If an applicant
refuses to answer such inguiries either because he questions the powers of the com-
mittee or for any other reason, the committee would then be justified as a matter of law
in refusing to certify his character and fitness. This suggests that a smdent who feels
that be would not be willing to answer such inguiries would be well advised to
consider now rather than later whether he can best serve his ideals by continuing his
education in law.'

Although Anastaplo had reason to consider this resolution and
its timing as less than kind and helpful, it can be defended on sev-
eral levels. In the climate of the period, many regarded the outcome
as certain and wanted to discourage Anastaplo from sacrificing a
promising career. Presumably it deflected from the Law School and
University as an institution whatever wrath the Illinois authorities
might feel at Anastaplo, and did so without imposing any sanctions
on him or other students. The faculty might also have had genuine
reason to fear that Anastaplo would serve as a pied piper inducing
numerous other students to needlessly vitiate their careers. Finally,
most of the members of the faculty were from a generation differ-
ent from Anastaplo’s, one that had lived through the thirties, that
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had endured a world shaped by the acts of small and secretive party
cadres, and that was at least on occasion moved by Sidney Hook's
slogan “Heresy, yes; conspiracy, no.” Later on, defending his course,
Levi explained, “I thought Anastaplo’s position was ill-timed. I
thought the big problem was the teacher-oath cases. I thought to
raise the non-Communist oath issue with the Character and Fitness
Committee was the wrong way to do it and because of the timing of
the thing, he would lose and hurt himself, and he did. We were all
trying to help him, whether he knows it or not.”'* In 1975, in a
letter to Anastaplo, he observed, apropos of what was said in the
Navasky article, “If I had been writing about you myself... [ would
have said that I knew your actions sprang from deeply felt convic-
tions, and that present Supreme Court decisions would support the
position you took.”*

On Levi’'s death Anastaplo published a curious eulogy indicating
that the passage of fifty years had only partially healed the wounds
left by this episode. It began, both unfairly and unkindly, with a
quotation from Leo Strauss comparing an assimilated grand rabbi
of Paris to “the poorest Polish Jew [who] was externally a man
without rights and in this sense a slave, but he was not a slave in his
heart. And that is of crucial importance in this matter.” It compounded
this ethnic slur with the stereotyped declaration that “Mr. Levi’s
shortcomings were intimately connected to the temperamental ti-
midity from which he suffered, a timidity not unrelated (one sus-
pects) to his inability to be completely comfortable with numerous
of the ways of his fathers, ways from which he evidently considered
himself liberated.” It then sanctimoniously observed that “He had sense
enough not to rely [at his confirmation hearings as attorney general]
upon the doctrines which he as an academic had brilliantly champi-
oned for years, doctrines about law and economics, about the nature
of legal reasoning, and about the limitations of highmindedness.
Perhaps he had learned that...[these] were in need of substantial
correction...he might have had the unsound theoretical underpin-
nings and some of the dubious practical consequences of his opin-
ions about law and the common good, as well as about religion and
philosophy, usefully called into question by learned colleagues.”

Yet, after this, Anastaplo paid a tribute that goes to the heart of
the matter: “the more eminent and seasoned Levi became, the more
sensible and humane he was in the exercise of power...it was his
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congenital apprehensiveness, informed by his considerable intelli-
gence, which contributed to making Mr. Levi as respectful as he
obviously was of the law, including of the ‘technicalities’ of a legal
system. This informed respectfulness served him and his country
well.”13

Much of Anastaplo’s bitterness arose from the University’s un-
generous treatment of him in later years. His career was spent teach-
ing at a series of Catholic colleges in the Chicago area, where he
published widely in both philosophy and law, supplemented by
teaching for forty years in the University of Chicago Evening Basic
Program of Liberal Education for Adults. His most notable work,
The Constitutionalist, published by the Southern Methodist Univer-
sity Press in 1994, deserves more attention than it has received;
although it is formless and includes a certain amount of “natural
law” rhetoric, its emphasis on the polis and political speech as cen-
tral to constitutionalism is not that far removed from the view of the
“legal process” school and is to this reader highly convincing in its
central thesis.

When after twenty-five years, burdened by a twenty-hour a week
teaching load, he sought more remunerative University employ-
ment, he did not receive it, partly, one suspects, as a result of an
instinct for self-dramatization that led him on this occasion to send
the equivalent of “a large shopping cart” of his publications to more
than two dozen addressees, and to publish the results of this ef-
fort.!* An avuncular and charming lecturer when not involved in
his personal controversy, he was right in his feeling that in the post-
war university “someone like me is needed. It remains unfortunate
that ‘the best and the brightest’ among our law students can be
consistently misled (if not even corrupted) by careerists.” The fail-
ure to find a place for him, in the College if not the Law School, is
a blot on the record of Levi and his successors. His fate, as he
would be the first to proclaim, was that of a modern Socrates.' He
found partial refuge in association with Hutchins’ Center for the
Study of Democratic Institutions; in an earlier time he would have
been the prototypical teacher in the Hutchins College.'* '

After this controversy, Levi faced a second embarrassment when
it was discovered that some overenthusiastic investigators for the
University of Chicago Jury Project had placed recording devices in
some federal jury rooms in Kansas City with the assent of a trial
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judge and court officers. At the ensuing congressional investiga-
tion, Levi took personal responsibility for what had happened. The
recordings had been carried out with court approval at the sugges-
tion of Paul Kitch of the Wichita bar. At the ensuing Senate hearing
presided over by the notably unsympathetic William Jenner (R-Ind.)
and James Eastland (D-Miss.) and by committee counsel J. G.
Sourwine, Levi was asked about his youthful membership in the
National Lawyers’ Guild and about a letter critical of the House
Committee on Un-American Activities he had sent to the Chicago
Daily News in 1948.'9

So vehement was the outcry that according to Hans Zeisel “when
the newspapers came out against the jury bugging, they ‘hadn’t a
friend in the world.” Dean Levi feared for the continued existence
of the Law School.”'*® The investigation had the possibly salutary
result that Congress enacted a statute (18 U.S.C. § 1508) forbid-
ding the recording of federal jury proceedings and was followed in
this respect by more than thirty states.

The jury project was supported by two grants from the Ford Foun-
dation, one for $400,000 in 1952 and one for $1 million in 1955, to
foster behavioral science at the Law School. These grants were used
also for a commercial arbitration study that proved to be largely
historical in nature and a largely abortive study of public opinion
and the tax laws. After Levi had made an abortive application in
1952 for funds for a graduate legal clinic and law revision group,
he recast the application to seek funds for behavioral science re-
search with the assistance of Meltzer, the first director of the jury
project, who recalls the hours devoted to writing the grant applica-
tion as the most well-compensated time he ever spent. Meltzer’s
interest in juries had been stimulated by a reading of Jerome Frank’s
Courts on Trial. In 1955 Levi had ambitiously sought $3,775,000,
including $1.5 million as a contribution to the cost of the new law
school building and $1 million for fellowships and international
studies, resulting in the $1 million grant, $200,000 of which was
for foreign law. The jury study ultimately produced three books of
nine projected. A historian has observed: “The program had almost
no long-term impact on the Law School, the only surviving bit of
law and social science at the school, the Center for Studies in Crimi-
nal Justice was created by Norval Morris after the Law and Behav-
ioral Science Program was largely over and works in an area where
the program hardly ventured.”'®
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At the Law School Levi supervised construction of its new build-
ing on the south side of the Midway. His active collaboration with
architect Eero Saarinen produced a modern glass-lined building
that was noj only beautiful but highly functional, particularly in its
arrangement of faculty offices around the perimeter of library
stacks, in close proximity to the books in which the faculty mem-
ber was most interested. Robert Bork later commented on Levi’s
“manag[ing] to wring four separate dedication ceremonies out of a
single building.”'?

He also undertook to broaden the school’s national reputation by
offering a national scholarship program to students at leading col-
leges, of which the present writer was a beneficiary. This some-
times produced unexpected results. At the convocation of the
first-year class in the fall of 1963, the speaker was the then presi-
dent of the American Bar Association, Whitney North Seymour.
The four Dartmouth graduates in the audience gazed at each other
with horror as the speaker arose, extracted from his pocket a well-
worn manuscript, and proceeded to re-deliver the speech he had
given at the Dartmouth commencement three months earlier. It was
inconceivable to a Wall Street lawyer of that period that any gradu-
ate of a respectable New England college would cross the
Alleghenies to gain a legal education.

In 1952, the Law School published a series of four talks given by
its dean in the preceding two years, The first of these extolled the
school’s first-year legal writing program, which had been in exist-
ence since 1937, and spoke of the addition of training in account-
ing to the corporations class and of economics to that in trade
regulation. It concluded by noting that “The legal philosophy of
instrumentalism has dominated the law schools for a considerable
period of time. Law is viewed as an instrument to achieve ends
which are given. The underlying theories of our own institutions
[must be] re-examined and restated.” To this end, Levi proposed a
Chicago equivalent of the Sterling Fellowship at Yale, of which he
had been a beneficiary “to bring back to the Law School each year
a number of lawyers...to undertake for a year or two special studies
in various fields of the law.” In the second lecture, Levi addressed
himself to the movement for law school legal clinics. “A clinic as
part of a research center is most appropriately, I believe, a graduate
clinic.” Its justification is that it can serve a valuable use in research.
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This appeal was renewed in the third speech, expressing the hope
that such empirical graduate work would help the bar protect the law
from unreasoned assumptions. In the last speech Levi noted that

Respect for that wisdom which comes from countless cases, the need for stability and
the doctrine of equality have been powerful factors in contributing to the discipline of
the law. ... But it has never been thought that training in the common law was sufficient
to make a lawyer. Justice Story would have sent the student to the classics of the
humanities and the social sciences.

Levi again appealed for institutes for legal research to insure that
“remedies proposed have meaning other than the mere transfer-
ence of power to some particular class of experts to decide as they
please.”' Tt cannot be said that the law school realized this design
either during his tenure or afterwards. Its cooperative ventures with
the nearby American Bar Foundation withered when that organiza-
tion moved away from the Midway in the late sixties. Levi’s fre-
quently reiterated support of a graduate legal clinic successfully
kept at bay advocates of expanded clinical education in the ordi-
nary law curriculum, in keeping with his view that “the law schools
ought to concentrate on the preliminary theoretical training.”'** “The
first demand of legal education must still be for excellence in the
core curriculum.... The lawyer’s approach: the ability to weigh the
effect of a word properly, to marshal arguments for a cause, to be
objective and sceptical.”*?

Levi unsuccessfully urged Sargent Shriver as director of the “War
on Poverty” to associate legal clinics with law schools and estab-
lished social service organizations, correctly predicting that “A corps
of young lawyers on a full-time basis in a subsidized practice might
really run into very great opposition.”*

Levi’s departure as dean set off a controversy over the succes-
sion worth of C. P. Snow’s The Masters. Meltzer disqualified him-
self; Kurland, successful in assisting Levi's recruiting efforts, had
some support but appears not to have been seriously interested.
Initially, “Beadle, Levi and Glen Lloyd want[ed] Dunham—Tefft
against. Soia and Wally want Dunham because they think they will
be in a position to control him,” Kurland reported to Currie. “The
only possible alternative is Harry Kalven. However great my dis-
agreements with Harry, I have some respect for his administrative
capabilities.”'* Currie, who had just departed for Duke, seems to
have been the first to suggest the ultimate victor, the newly arrived
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Phil Neal, expressing concern for the effect of a Kalven appoint-
ment on the jury project.'* Currie also suggested an attempt to
secure the return of Francis Allen.'” Kurland had seen a conflict as
“to whether we are looking for a ‘white shoe’ character to improve
our image or a person of capacity to improve the reality.” By Octo-
ber, Neal seemed to Kurland to be the frontrunner although “Soia’s
still fighting for Dunham.”!4®

Provost of the University

Both as Law School dean and as University provost and presi-
dent, Levi’s recruiting methods included the judicious use of cash;'¥®
under his regimes, university and law school faculties were second
or third in the country in their pay levels. As a university president,
Levi put first things first: his emphasis was always on faculty sala-
ries and recruitment, though under his regime the university’s
Regenstein Library was begun.

On becoming provost of the University in 1962, Levi expressed
his view on the College, which since Hutchins had inspired the
greatest passion and loyalty on the part of its faculty. The Hutchins
College, he declared in 1963, “collected its thoughts on what
education was about when it was popular to leave that to the
students.... 1 would not say that all this was done with the greatest
modesty in the world, nor was the Message to the Gentiles always
as pleasing or as persuasive as it might have been.”'* Although he
applauded the College’s famous interdisciplinary courses, he
urged, as to the last two college years, that a better organization of
undergraduate study would break down the barriers between un-
dergraduate and graduate work because participation in research
illuminates the field of study. He served for several years as acting
dean of the College and reorganized it into five divisions, includ-
ing a New Collegiate Division, with a common core program for
the first two years and heavy involvement in research afterwards.'
This change was only imperfectly implemented at Chicago; it was
later a major theme of the too-neglected 1998 Report of the Boyer
Commission on Educating Undergraduates in the Research Uni-
versity,'” which included Wayne Booth, dean of the College of the
University of Chicago from 1964 to 1969, lauded by Levi thirty
years earlier as “the best college dean in the country.”'*

In 1967, Levi declared
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Qur priorities arc clear. We have given most emphasis to faculty salaries, scholarships,
and the needs of the library. Our faculty salaries on the average are second highest in
the country. | wish they could be higher. Over the last eleven years the greatest
increases in the regular budget have gone, with the exception of one professional
school, to the College, and then to the Humanities Division, This reflects the determi-
nation of the university at a time when greatly needed scientific support has been coming
in part from governmental sources, but which in tumn has been matched in considerable
amounts by university funds, not to permit a distortion of university life and goals."*

As provost, Levi had been instrumental in the creation of ten
university professorships, supported by a special Trustee’s Fund. In
1964, President Beadle told a faculty dinner that

[1)ast week a news story in the New York Herald Tribune began somewhat as follows:
“Everyone talks about doing something for the Humanities, but the University of
Chicago has done it.” This referred to the establishment now of fifteen additional
graduate fellowships for study in the Humanities, these to be angmented by thirty
more within two years, each providing a stipend equal to the most attractive graduate
fellowships offered in the sciences. This program, suggested by Provost Levi and
supported by special Trustee funds, I predict will initiate a whole series of competitive
programs in other top institutions and thus stimulate scholarship in the Humanities
way out of proportion to the funds initially invested by this University.'*

Levi reaffirmed Harper’s statement of 1902: “In the University
of Chicago neither the trustees, nor the president, nor anyone in
official position has at any time called an instructor to account for
any public utterances which he may have made.... Neither an indi-
vidual, nor the state, nor the church has the right to interfere with
the search for truth, or with its promulgation when found.”*® Levi
was a more than usually influential provost in his six years of ser-
vice while George Wells Beadle, a geneticist, was president; the
more worldly Levi was the dominant force in faculty recruitment
and organization.'"

University President

In December 1968, after becoming president, Levi delivered a
notable address on “Unrest and the Universities.” He had been urged
by the irrepressible Thurman Amold, quoting Tennyson’s Ulysses,
to “by patience make mild a savage people and by soft degrees
subdue them to the useful and good.”'® He criticized the civil rights
movement’s increasingly inflammatory rhetoric, noting that it built
upon the force of law and depended on the morality of acquies-

cence and now was the vehicle for destruction of this acquiescence.
He catalogued some defects in the legal system
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[w]hich compels the violation of law.. .as the only road for testing the constitutionality
of many statutes. Or a legal system which operates with a schedule of fines imposed
without regard to the ability of the defendant to pay. Or a system which perpetually
proclaims that justice delayed is justice denied, but accepts unconscionable delays....
Or a system which only in the last few years has moved to correct the vice of using
poverty as a screen against the effective raising of defenses in criminal cases.... Part of
our difficulty perhaps arises as a concomitant of excessive reliance on judicial interpre-
tation of the constitation. This may have weakened, as some have said it would, the
thrust for legislative improvement of the system as a whole. Excessive reliance on
changing constitutional doctrine creates other difficulties, increasing the sense of
injustice by expectations that are then unfulfilled.'”

He decried a view that sees coercion in all relationships, includ-
ing the coercion of benefits, as well as much of the rhetoric used by
groups such as the Kerner Commission, urging federal appropria-
tions to avoid civil disturbances:

We have relied on forms of speech and perhaps of thought which are essentially
degrading. Thus, one does not ask those who riot to cease doing so becanse they are
chiefly hurting themselves and not others, or ask the community to do what it ought to
do becanse if it does not there will be more riots and more destruction...."®

In May 1969, he explained to the American Law Institute his
response to the disruptions at Chicago—a response that relied on
university discipline rather than police power:

Particularly because these festivals are built upon a conception of the world ruled by
coercion and corruption, the university's response must exemplify the principles which
are important to it. The university must stand for reason and for persuasion by reason-
ing.... It is most unfortunate and in the long run disastrous for a university to exemplify
expediency which avoids or solves conflicts by the acceptance of ideas imposed by
force.... This approach requires candor, consistency and openness, but also effective
discipline. The discipline will be difficult. But the university owes this much to itself,
and it also owes this much to the larger society.'!

This notable speech also addressed itself to wider causes of stu-
dent unrest, latent in our time:

[i]n a protective society where they see only errors and not the reality of choice, their
experience in doing has been long delayed.... In another day religious orders might
have provided an avenue for service. Despite the Peace Corps, Vista, and the interest
of the churches, insufficient avenues of this kind have been created.... We should
reduce the number of years made standard for higher education—years which are
sltifying and delaying for so many—and we should do this in recognition that
education is a continuing process which should be renewed in various ways through-
out the adult years.... There is no reason why entrance to law school, for example,
should be postponed unﬁlaftergmduntionﬁmmﬂeg&mmm:ymmqtﬁmdfm
law school, as an optional matter, could be reduced to two.... A great deal of graduate
work should be curtailed by making a doctor’s degree less necessary for teaching. ™™
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He concluded this finest of his speeches with the epigraph to this
book and with an exhortation to the lawyers before hum:

[1]aw is the greatest educational force. It teaches through its administration of justice.
It teaches—for better or worse—through the police, through the condition of the cities,
of the public schools, and of the courts themselves. It teaches through its sometime
neglect of civility and its occasional endorsement of apparent cruelty. It teaches through
example, compulsion, and the effective concern to create institutions, to perfect measures,
to get jobs done—which is the organized special noble responsibility of the bar. '™

The anguish of 1968 called forth two other notable speeches. In
May, Levi spoke at the Jewish Theological Seminary of America.
In speaking of calls to political and religious commitment, Levi
observed:

How does one condition the call upon the mighty and often destructive forces of
mankind, those mysterious and awesome movements in which hatred sometimes
appears as love, coercion as a higher justice, individual guilt as lost in collective virtue
or vice so characteristic of revolution? And then how does one break the rhythm
through which violence or evil find imitation or justifying reaction?... Even in history
the prophetic tradition was in some sense saved by and made possible through the
opposing or complementary tradition of rabbinical scholarship and institution build-
ing.... The house of learning is indeed a place for confrontation, but it is the confron-
tation of minds that is called for—a confrontation in which none is vanquished, for the
victory will belong to all.'®

Thus, while he recognized the rhetorical force of the prophetic
“rights talk” of the civil rights movement, with its roots in churches,
he believed that it had to be cabined by respect for existing social
institutions designed to curb passions and provide room for reflec-
tion and for competing values. At the beginning of 1968, before its
assassinations, its black and student riots, and the turmoil of the
presidential election, Levi had given the dedication speech for the
Earl Warren Legal Center at Berkeley. After describing the accom-
plishment of the Warren Court as “awesome” and alluding to its
criminal procedure, reapportionment, free speech, and reapportion-
ment decisions, he declared “I do not join some of the critics of the
courts who review cases and opinions as though they were plays,
in deprecating the growth of constitutional doctrine.”'* But he de-
fined the function of the bar not in the manner of the rights-cen-
tered legal activist generation that followed but more modestly, as
“a coordinating influence, a strategic intermediary between people,
between the government and the individual, between ideas and
their application.”'®®
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In November 1969, he addressed himself to wider social issues.
His muffled prose cannot obscure the unfashionable views he ex-
pressed about some of the most controversial of political questions.
He deplored the fact that there was “a turning away from political
theory, and not many voices in jurisprudence.” He warned against
the political consequences of romanticism: “The Gemeindschaft of
the Nazi movement. The daemonic appears in the response of a
collectivity.” He quoted Hannah Arendt: “The practice of violence,
like all action, changes the world, but the most probable change is
a more violent world. A further likely outcome is the imposition of
new controls. This likelihood is not dissipated by warnings against
it. These warnings contribute to the unsureness of society’s reac-
tions at early but not at later stages. Society is not that patient.”
Warnings against the counterproductive nature of repression do not
prevent severe and uncontrollable repression from taking place.

He warned against erosion of separation of powers:

Legislators. .. punish citizens. Much legislation is hortatory, leaving it to courts. ... The
President. ..controls steel prices, or issues guidelines, without benefit of a price con-
trol law. ... This is not a case by case approach in which the law grows but a contest
of pressures. ..half-law, fitting no model of authorized command which can be
authenticated.

He also warned against further expansion of the “state action™
concept, which required private property owners to behave with
the same impartiality as public institutions:

[i]t has become extremely difficult to know what constitutes state action.... But at least
when it comes to basic jurisprudential matters, the malleability of concepts, making
them responsive to social needs in litigation, is no assurance their original meaning is
not important.... The question concerns how much we value the rights of privacy and
diversity, how much we want to avoid what Judge Friendly has described as the
“uniform and dull structure of governmentally run institutions characteristic of conti-
nental Europe,” how much we wish to encourage individuals on their own to create
structures which reflect the values they hold.'"’

His concern in this regard echoed that of Jacob Burckhardt a
century earlier: “Traditional politics will seem like a game played
by amateurs as the militarized state adopts the rational organization
of the modern factory, with schools and cultural institutions com-
pletely subordinate to the state... The men and women of the gen-
eration to come will be a different breed.”'® Levi understood,
however, that “The new problem [in education] is the felt need to
train the multitude. That is really the great change.”®
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Later, he was to speak even more sharply:

Once you try to say that the faculty or administration of a university or college will be
chosen in the way the Democratic Convention chooses delegates, the result will be
mediocrity because people will give in to it and make appointments that should not be
made. Once you determine guality by race or creed, there will be a levelling in this
couniry. Then only universities outside this country will have intellecmal excellence. '™

He condemned the indefiniteness of the new equal employment
and War on Poverty legislation, which “could create a constitu-
tional crisis”: “law against discrimination turns toward a law in fa-
vor of quotas and affinmative action, and sometimes toward a policy
which encourages a new kind of segregation.” “The attempt of the
national government...to create in an offhand way competing politi-
cal assemblies within local communities...further weakens respon-
sible action...the willingness to isolate areas of life, as in the ghettos,
where a different standard is used—all these are enemies of law’s
legitimacy.” This hostility toward racial classification was shared
by Meltzer, who took the view that “need or disadvantage [is] a
criterion that is a better measure of inequality of condition and less
troublesome—morally and politically—than race.”"”

Addressing himself to the Supreme Court’s criminal procedure
decisions, he observed:

The quandary and explanations of the courts as to which of the constitutionally based
new rules are retroactive, and how far retroactive, are harrowing commentaries on the
limits of decisional legislation.

Condemning both capital punishment and the Chicago conspiracy
trial, he declared:

The more dramatic the criminal trial, probably the less it fulfills its proper purpose. The
function of the death penalty at the present time is largely to increase the dramatic
element.... We have to accept the fact that in 2 modern criminal trial the defendant is
entitled to be the central figure.... The conspiracy charge carries the disability of
obscuring individual action. It invites the kind of confrontation which in sensitive
areas in the past has tarned a trial into a political event.'™

In a speech on “The State of the University” at the end of 1969,
Levi outlined an approach to problems little resembling that of many
of today’s empire-building university presidents:

Distinguished departments frequently point out that they have achieved great distine-
tion with a faculty too small in numbers, if comparisons are made to departments
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elsewhere. The complaint is made so often one wonders whether it does not describe
a cause for excellence.... We are a combination of college, graduate divisions and
professional schools which, unlike a frequent model, does not rest upon a mass of

to pay the bill.... This year, upon the recommendation of the Dean of
the College and of the College Council, the size of the College’s entering class was
reduced from 730 to 500. The action was primarily taken because of shortages of
space in the University residence halls, the desire to undouble 133 rooms to single
occupancy, the felt necessity to create better quarters for head residents in six of the
undergraduate residence halls as part of a long-term program to induce faculty to take
part in the cultural life of these houses."™

“The Chicago Plan”

Almost immediately after becoming president, Levi was con-
fronted with the demands of black radicals, demands that over-
whelmed the Cornell University administration and were of special
concern in a university situated on a small island in the midst of one
of the largest black ghettos in the country in what was then a highly
segregated city. In the wake of the riots following the assassination
of Martin Luther King, Levi received a visit from LeRoi Jones, one
of the most colorful black agitators of the period, who demanded
that one-fifth of the curriculum be converted into an autonomous
black studies program: “We consider this our turf; we’ll tolerate
you but we have to be reckoned with.”'” In May 1968 students
demanding special admissions and a separate dormitory for blacks
seized the administration building; the university threatened to ex-
pel them from its programs and the demonstration and a subse-
quent attempted boycott of classes quickly collapsed.'™

On January 30, 1969, a more serious demonstration began aris-
ing from the University’s refusal to renew the three-year contract of
Marlene Dixon, a sociology instructor. Another sit-in at the Admin-
istration building began, led by Staughton Lynd. Levi set up his
offices at his home, where windows were broken by demonstra-
tors, made it clear that he would resign rather than evict the demon-
strators by force and that there would be no negotiations with them,
and abstained from direct public statements of any kind. On Febru-
ary 7 the law faculty met and adjourned without making a state-
ment, a default Kurland never forgave, declaring “I think that a law
faculty that cannot take a public position against the use of coer-
cive force as a substitute for reason...is not one for which 1 can
maintain any respect.”'” On February 8 the graduate student asso-
ciation voted against support of the demonstration; on February 12,
after the University suspended sixty students and had a committee
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headed by Hannah Gray investigate Dixon's allegations of discrimi-
nation and unfair treatment, the instructor was unilaterally offered a
final one-year extension of her contract, which she refused, and
twenty-two additional students were suspended. On the following
day the sit-in ended, Levi, in his first public statement, expressing
the hope that “tactics which should be recognized as having no
place on this campus would cease.” One of the leaders of the dem-
onstrators declared “we lost because there just wasn’t enough fac-
ulty or student support of us”; Dixon declared that the University’s
“reputation as a liberal school is destroyed forever.” On February
19 Levi was supported by a vote of the faculty senate. There were
new demonstrations, including demonstrations of parents of ex-
pelled students, on February 26 and 27, March 29, and April 9,
when 100 faculty members asked for a student voice in discipline'”
and Levi was forced to relinquish speaking time to a student at the
University’s commencement on April 27.'"" When parents of the
disciplined students placed an advertisement in the New York Times
on March 30 complaining that the University had suspended more
students than Berkeley, Columbia, and San Francisco State com-
bined, a University spokesman tartly replied: “This isn’t Berkeley,
or Columbia, or San Francisco State.” Levi remained entirely un-
yielding on the subject of discipline, which he left entirely to a
large faculty committee, a spongy target; the faculty committee,
presided over by Dallin Oaks, a former law clerk to Chief Justice
Warren and later president of Brigham Young University, concluded
its work with forty-one expulsions and eighty-two suspensions.
One faculty member observed: “He let them overextend themselves
and unite the faculty.... Pusey [of Harvard, who had called the po-
lice] suspended nobody and had a [faculty] rebellion on his
hands.”"™ Levi declared, “It’s not true that we waited until summer
and then kicked them out. That suggests a kind of adroitness that I
didn’t have and wouldn’t want.”'® Levi was widely applauded for
having avoided “calling in the cops, which is disastrous, and am-
nesty, which only brings more and more sit-ins.” In oral history
recollections, he observed: “I was really much more sympathetic to
the students after I had seen some of their parents,” recommending
to them that they acquire airplane tickets and “take your daughter
or son by the hand and say ‘I am asking you to come home.’ That
will mean more to this kid than any lecture.™'®!
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Attorney General of the United States

In late 1974, Levi was asked by President Ford to become attor-
ney general, at the suggestion of Donald Rumsfeld. When it was
suggested to him that he endeavor to neutralize opposition by call-
ing on the ranking members of the Senate Judiciary Committee,
Senators Eastland and Hruska, he agreed to do so “if it was made
clear that it was at the direction of the President. I didn’t really think
that the President of the University of Chicago should go around
looking for a job.”'* He was appointed after the Nixon pardon,
which he thought “a proper decision.”'® “The reaction to Nixon
was as much a commentary on the state of our society as it was on
him. The presidency does not sit well with one who is uncomfort-
able with himself, but we have not been, I think, fair to Nixon. He
was not fair to himself. There were curious signs of a feeling of
inferiority,™"®

Ford commended him to the two senators by relating “when we
asked ‘what’s wrong with Levi,” we were told ‘He’s too tough. He's
too hard headed. "™

At his confirmation hearings, he was asked about his youthful
membership in the National Lawyers’ Guild and about the jury-
eavesdropping episode. He disclaimed any party affiliation, but noted
that “there was no doubt that in the 1940s..1 would have been re-
garded, partly because I was in the Department of Justice...as a
Democrat.”"* The only significant opposition at the hearings came
from the Chicago Property Owners Association,'¥ aggrieved at the
urban renewal efforts carried out by the University in which Levi’s
brother, Julian Levi, played a prominent role. These were spoofed
by the comedians Mike Nichols and Elaine May: “Well, here we are
in Hyde Park, black and white together, working shoulder to shoul-
der against the poor.”'™ Responding to this sort of gibe, President
Beadle had declared at the 1968 convocation: “The fact is, that
between 1956, when the total population [of Hyde Park] was 76,000
and the present, when it is 55,000, less than a third of the reduction
of population was the result of negroes being displaced or volun-
tarily moving from the community. The percentage of non-white is
now almost the same as it was 12 years ago, namely thirty-eight
percent.”'®

After his confirmation, Levi rejected full-time FBI protection and
designated Judge Harold Tyler as his deputy, Rex Lee, dean of the
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Brigham Young Law School and a former U of C graduate as assis-
tant attorney general for the Civil Division,'™ and Richard
Thornburgh, then a prosecutor in Pennsylvania, as head of the crimi-
nal division. He retained Robert Bork as solicitor general, leading
Bork to later write; “When you became Attorney General, it would
have been easy to ask for the resignation of the man who fired Cox,
but you didn’t.”™

Tyler was given almost complete control over appointments to
the lower courts, which were made on a much less partisan basis
than has prevailed before or since. Roughly 10 percent of Ford’s
Court of Appeals appointments and 25 percent of his District Court
appointments were Democrats.' Policy was made through “a pro-
cess of discussion and the demonstration that he was alert to real
problems.” "

In April 1975, he addressed himself to the vexing subject of hand-
gun control, stating that a pistol “makes an individual in a city too
powerful for his environment [and involves a] mechanism that trans-
lates passion or passing evil intent into destruction.” His proposal
was to tax so-called Saturday night specials, defined on the basis of
size, barrel length, and metal quality, and to prohibit possession of
handguns outside a home or place of business in Standard Metro-
politan Statistical Areas with violent crime rates 20 percent greater
than the national average. This was designed to benefit “cities whose
neighboring suburbs do not control handguns strictly” while
“leav[ing] unaffected rural areas where handgun use is less threat-
ening and more legitimate.”'™ Rumsfeld praised Levi's skill in pre-
senting the president’s crime proposals, though a press secretary
noted that the diffident Levi “was frightened as hell before facing
the TV cameras.”' In July 1975, this proposal was modified by
the administration to provide for a ban on “Saturday night spe-
cials,” a reduction in the number of licensed dealers, police checks
on gun purchasers, and intensified federal enforcement efforts in
the ten metropolitan areas with the highest violent crime rates, the
object again being to reach “the commerce which has stymied lo-
cal and state efforts to regulate.”'” This nuanced and politically
sophisticated proposal later largely became law; it led a critic to
observe, “If he were Moses, the Ten Commandments would have
three exceptions and a saving clause.”'”” In the following year,
these proposals became caught up in the presidential primary and
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general election campaigns. “We avoided such concepts as regis-
tration. There was to be no “central registry.” We did provide for
checking and a waiting period.”' Later, he noted his doubt that
the Second Amendment limited state, as opposed to federal, gun
control legislation.”'®

In two speeches in August, Levi upheld the “realist” approach he
and his Chicago colleagues shared and denounced shrill advocacy
groups with their claims to absolute constitutional rights and their
reasoning from fixed premises: “A society which cannot discuss
gun control without having the National Rifle Association go crazy
and that cannot discuss procedures for wiretapping without the coun-
terpart of the NRA, namely the ACLU, going crazy is a society that
is having difficulty looking at issues in a candid way.”*®

He did not share Harry Kalven’s enthusiasm for the New York
Times v. Sullivan case: “l have always regarded the Sullivan case as
another example of the distortion of the law caused by the flaw in
our society caused by chattel slavery... One influence is I think the
view that the courts have about participatory democracy and their
own protected view of the glories of free, open, and in fact libelous
non-debate. 1 have always thought it somewhat strange that the
authorities on this area should be the judges who are most shielded
from it, although I realize that they don’t think that they are most
shielded from it. The newspapers tend to read the first amendment
as it applies to themselves much the same way the gun lobby reads
the second amendment.”*"!

With respect to the emerging issue of illegal immigration, Levi is
quoted by Doris Meissner, then a young Justice Department aide,
and later commissioner of immigration in the Clinton administra-
tion, as having told her “it has to do with our identity and our tradi-
tions as a nation. It may not be possible to get the same levels of
compliance as in the other areas of law enforcement or to use the
same tactics,”?%

In February 1976, Levi gave strikingly candid testimony before
congressional committees investigating abuses of law enforcement
powers, testifying among other things about the FBI surveillance of
Martin Luther King, the Cointelpro program, Operation Chaos, mail
opening by the FBI, the abortive Huston Plan, surveillance abuses
by the National Security Agency, and apparent perjury by some
CIA officials.”™
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Throughout his tenure, the Justice Department under Levi issued
guidelines regulating activities of law enforcement agencies, in-
cluding FBI use of informers,” DEA use of informers,’™ foreign
intelligence surveillance, plea bargains,” journalist’s privilege,”’
and successive state and federal prosecutions. In general, the guide-
lines fixed responsibility, required periodic reviews, and limited the
use that could be made of information. The FBI Guidelines required
the attorney general’s personal approval for national security wire-
taps; this power later being transferred by Congress in the Foreign
Intelligence Surveillance Act of 1978 to a special court, a secretive,
handpicked and politically irresponsible body that later was found
to have approved substantially all applications. Wiretap and related
authority was later greatly expanded in 2001 by the so-called USA
Patriot Act,” which allowed nationwide warrants, emergency dis-
closures, and delay in reporting execution of wiretaps.”® In 1983,
the Levi Guidelines, which required “specific and articulable facts”
to open investigations, and which forbade reporting on unpopular
views not constituting advocacy of violence were somewhat di-
luted by new guidelines adopted by Attorney General William French
Smith, allowing investigations to be opened upon a “reasonable
indication” of forbidden acts.®™ In 2002, Attorney General Ashcroft
issued new guidelines, which allowed use of private sector data
bases, attendance at public events, and scanning of the Internet
without requiring any indication of specific behavior, and which
largely vitiated Levi's scheme for fixing responsibility by delegat-
ing authority to the FBI district office level.?”

The process of adoption of the guidelines was an open one; pro-
posals to authorize the FBI to disrupt violent groups were deleted
and even liberal commentators like Anthony Lewis praised the pro-
cess and result.?'! The policy of openness also led to the release of
FBI and Justice Department records on the Hiss and Rosenberg
cases.?'? Tighter control was imposed over organized crime pros-
ecutions.?"?

Levi set in motion a process of criminal sentencing reform ulti-
mately leading to the controversial establishment of a United States
Sentencing Commission. His support of sentencing reform was a
cause shared with his colleague Francis Allen; neither of them ap-
pears to have anticipated the much higher imprisonment rate that
was to result.
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Allen’s discussion of the abuses of rehabilitation*'* was a stone
that unleashed an avalanche. Like the reaction to George Kennan’s
“Mr. X" article of 1946 on Soviet behavior, it produced repercus-
sions going well beyond the author’s intentions. The objections to
rehabilitation as a mode of social control were first taken up by the
revolutionaries and parlor revolutionaries of the 1960s.?"> As disor-
der grew, stimulated by a demographic bulge, the Vietnam War,
and the civil rights movement, a Thermidor ensued. Conservative
criminologists like James Q. Wilson and Ernest van den Haag?*®
urged determinate sentencing with a deterrent purpose, embodied
in some state codes and in federal bills sponsored by the Johnson
administration’s Brown Commission and by the Nixon administra-
tion. The federal proposals were undone by their own excesses,”"
but were later enacted piecemeal in federal crime bills fostered by
“big government’” liberals like Senator Edward Kennedy and “law
and order” conservatives like Senator Strom Thurmond.® The high
minimum penalties of the Rockefeller drug laws in New York and
elsewhere were followed by creation of the Federal Sentencing
Commission, which leveled existing sanctions upward. The drug
problem, fostered by “‘personal liberation’” movements of edu-
cated whites but primarily affecting vulnerable blacks, changed the
racial composition of the prison population, fostering reduced pub-
lic concern for the welfare of offenders. By 1996, Allen saw a
developing collapse of legality. Heavier sentences invited plea-bar-
gaining and nullification; the drug laws fostered police corruption,
abusive searches, and misuse of informers; both helped elevate the
police to a potential “‘third force’ in American society, with inter-
ests and power significantly distinct from other political groups.”

A major controversy over school busing arose after Levi an-
nounced an intention to intervene in litigation involving busing in
Boston, a decision vigorously opposed by civil rights groups and
Secretary of Transportation William Coleman, Levi's cabinet col-
league. Levi and his solicitor general, Robert Bork, proposed to
adopt a position limiting busing to areas directly affected by prior
official acts fostering segregation. After considerable public con-
troversy, Levi issued a statement saying that he would not file a
brief asking the Supreme Court to grant certiorari in the Boston
busing case: “The desire and intention of the department to seek
clarification of the rulings of the Supreme Court is well known as is
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the strong and continuing commitment of the department not to
tolerate acts of lawlessness in violation of the orders of the district
court.”®" Levi also resisted pressure from Coleman and others for
federal law enforcement or military intervention in Boston; “Bos-
ton was on its own.”*!

One result of the controversy was that sweeping busing orders
like that of Judge Garrity in Boston fell into general disfavor; even
Anthony Lewis, a Bostonian, criticized the District Court judg-
ment.”” In 1985, former President Ford could accurately say that
Levi’s view of the appropriate scope of desegregation orders had
prevailed.?®

He expressed serious concern about abusively wide consent de-
crees by which federal agencies sought to regulate private and offi-
cial behavior.®*

Levi’s Justice Department was likewise responsible for recom-
mending a Supreme Court nominee to the president. After consid-
ering some twenty possible choices including at least four of his
former colleagues, Philip Kurland, Dallin Oaks, Phil Neal, and
Gerhard Casper, a short list consisting entirely of judges and practi-
tioners was prepared, including Judges Arlin Adams of the 3d Cir-
cuit, John Paul Stevens of the 7th Circuit, Charles Clark and Paul
Roney of the 5th Circuit, William Webster of the 8th Circuit, and
Vincent McKusick of Portland, Maine. The president ultimately made
his choice between Adams and Stevens, the latter being unanimously
confirmed.””® The records do not disclose why Kurland was elimi-
nated, noting however that he “has often urged Congress to reas-
sert its primacy against the executive.”

Levi in his comments on the list subtly steered the choice toward
Stevens, also a favorite of Senator Percy. Stevens had once helped
him teach the antitrust course at Chicago, but this association was
not mentioned. He credited Adams with “verve” that sometimes
“bypasses careful analysis,” while noting the conservatism of Bork
and crediting Stevens with “discipline and self-restraint.”* Twenty
years earlier, when asked to recommend an antitrust lawyer for a
motion picture industry plaintiff, Levi came up with two names:
Stevens and Bork.?’

Levi himself had been recommended to Ford for the vacancy by
Judge Henry Friendly, Senator Charles Percy, and Mayor Richard
Daley of Chicago, who conveyed his recommendation to Dick
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Cheney, then Ford’s Chief of Staff. “Before the vacancy occurred,
Levi and the President agreed that it would appear improper for
Ford to name his Attorney General to the Court in light of the cir-
cumstances of their holding office. When Douglas resigned, Levi
also told Ford that it would be unwise to nominate anyone from
within his administration,”??*

Levi had been briefly considered for the Supreme Court during
the Nixon administration for the vacancies to which Justices Powell
and Rehnquist were appointed. He was recommended by Leonard
Garment, a Nixon aide, and was supported by, among others, Milton
Friedman, Daniel Patrick Moynihan, Henry Friendly, Peter Peterson,
William F. Buckley, Jr. and Irving Kristol.” He had also been con-
sidered during the Kennedy administration®® and, though only
nominally, in the Johnson administration.*!

In the wake of the Watergate scandal, Levi put forward propos-
als for an independent special prosecutor, but opposed the system
of ad hoc special prosecutors that was authorized by Congress and
ultimately repealed.” “This procedure enables any individual to
convert a private allegation against a high government official into
a highly publicized investigation.”?** After leaving the attorney
general’s office, one of his last professional activities was the filing
in 1988 of an amicus curiae brief, prepared on his behalf by David
Strauss of the Chicago Law Faculty, assailing the constitutionality
of the special prosecutor law in Morrison v. Olson.** His was the
lone disinterested amicus brief attacking the law, which fell into
discredit and was repealed; the validity of the law was supported as
amici by all the usual bien pensants, including the American Bar
Association, Common Cause, the Center for Constitutional Rights,
Public Citizen, and that most egregious of special prosecutors,
Lawrence Walsh. Earlier, Levi had insisted on filing an amicus cu-
riae brief expressing doubt about some provisions of the campaign
finance law even though the solicitor general was representing the
Federal Election Commission at its insistence.”?

Levi was responsible for reappointment of a Democrat as U.S.
attorney in West Virginia notwithstanding the abortive indictment
there of a Republican governor. Ford declined to intervene, declar-
ing to the governor, Arch Moore: “When Attorney General Levi
accepted the job, he got an assurance from me that I would not get
involved in criminal matters.">® Levi also felt compelled to refer to
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the Watergate special prosecutor, Charles Ruff, allegations that Ford
had improperly accepted campaign contributions from a maritime
union in one of his congressional campaigns.>’
In addition,
[t]here is now in the department, as a result of Edward H. Levi's incumbency, an
Offfice of Professional Responsibility which is concerned with misbehavior of depart-
mental personnel and the Public Integrity Section in the Criminal Division, with
responsibility for the prosecution of cases of public cormuption. The latter office is not
responsible to the Attorney General, so there is a buffer between its operations and the
cabinet officer on whom White House staff might be inclined to put pressure.”™

In 1975, Levi surveyed the legal scene in an address to the Ne-
braska Bar Association, noting that the “resources for which men
compete cannot satisfy them all...factionalism is probably the inevi-
table price of diversity.” He noted the “increasing resort to the law
to settle differences among individuals and organizations once re-
solved by informal relations of trust and comity...law as the custo-
dian of the historic rights mankind has developed for itself, must
never be regarded as the tool of the moment.”**

While he applauded the ongoing effort to revise the federal crimi-
nal code, he later expressed concern about some of its provisions,
notably “civil rights” provisions that would overrule the decision
of the Supreme Court in Screws v. United States and allow prosecu-
tion of state law enforcement personnel under a vague statute.?*
He elsewhere expressed the view that “we must find ways to
strengthen state’s rights in this country. If we don’t, we'll no longer
have the states.””' He opposed legislation allowing the federal gov-
ernment to impose law enforcement duties on state officers, which
he viewed as a sort of gleitenschaung: “It is an insidious point to
say that there is more federalism by compelling a state instrumen-
tality to work for the federal government.. [this is] loving the states
to their demise.”” This declaration was quoted by Justice O’Connor,
dissenting along with Chief Justice Burger and Justice Rehnquist in
FERC v. Mississippi;** their view was ultimately adopted by a court
majority. His department’s brief on the validity of the post-Watergate
campaign finance litigation was criticized for its presentation of
both sides of the issue. He emphatically opposed proposals for a
federal no-fault statute for auto insurance: “We are in a sense elimi-
nating freedom of choice. It is another case of living in a society
when costs occur and no one is responsible.”
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Before leaving office, Levi defended FBI director Kelley against
charges that the investigation of previous FBI wrongdoing had been
inadequate, stating that an FBI investigation was not designed to
write “history...you either indict or you don't and if the decision is
not to indict the investigator should not make public accusations.”

When leaving the department upon President Carter’s inaugura-
tion in January 1977, Levi summed up his experience in an article
on the separation of powers published in the Columbia Law Re-
view. He warned against Congressional excesses in the wake of
Watergate, describing “the movement for congressional review of
administrative action, the product of expansive grants of authority
by Congress to the executive at a time when judicially-defined lim-
its on delegation have fallen...a new and ironic reversal of roles—
the executive making laws and the legislature wielding in effect the
veto and often a one-house veto at that...the disease of bureaucracy
is as catching for the legislature as for any other branch.” It was
Levi's Justice Department that set in motion the litigation campaign
ending ten years later in the Chadha case argued by Rex Lee as
Reagan’s solicitor general that invalidated the legislative veto. He
explained, “I think we are not organized for a parliamentary gov-
ernment.”?*

Levi went on to emphasize the importance of structural restraints
on concentrated power. The framers were afraid of legislative abuses
in the form of confiscations and moratoria, and Madison in Feder-
alist No. 48 had cautioned that, “An elective despotism was not the
government we fought for.” “The doctrine of federalism was based
on a similar conception. The national government was made su-
preme, but only in a limited compass defined by limited powers.”
“It would not be good for judges to act executively; it is better to
expect executives to act judicially.” (Quoting Lord Devlin) “Power
and strict accountability of its use are the essential constituents of
good government.” (Quoting Woodrow Wilson)

In passages revealing of his central outlook, Levi compared the
“Romantic idealism” of the nineteenth century, in which “men and
nature stand in the abundant energy and grace of life,” and the
twentieth-century “metaphors of entropy and humbling intellectual
paradoxes [in which the] self shares the potential cruelty of nature,
its ineluctable process of running down, and its fundamental im-
penetrability to observation.” He shared his colleague Max
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Rheinstein’s view of the conditions of social peace: “Dissatisfied
people are the most dangerous to peace, political and domestic...
The hard ways of discipline, self-restraint, acceptance of fate im-
mutable by man, these solely effective ways to find satisfaction
here on earth, are disdained.”*

In discussing instances of infringements of the separation of pow-
ers, Levi listed first, and unconventionally, the opinion of the Su-
preme Court in Debs v. United States, in which “the court and the
executive usurped the legislative power of Congress” by seeking
and granting injunctive relief unauthorized by statute.?* Harry
Kalven was also a critic of Debs.” The Steel Seizure case and Ex
Parte Milligan were invoked as other examples of executive abuse,
and it was noted that “the Supreme Court too has not been entirely
immune to the temptation to stray into the province of the other
branches,” citing an article in which he had criticized the capital
punishment and abortion cases. “The responsibility of the Court
not to destroy the legislative process, or the citizen’s feeling of par-
ticipation in the determination of public issues, particularly when
the law is to be changed, is very great. The law was changed in the
capital punishment and abortion cases...judicial care is necessary.
Otherwise we do not make use of the process which not only re-
flects but helps create a collective morality, and we are on our way
to an impairment of that morality and a widening gap between the
people and the law.”* In another context, he observed, “one can-
not just institute law—that is in some sense the law has to arise out
of and have an interchange with an environment in which there are
many social forces.”?®

He warned against allowing members of Congress standing to
contest executive action: the “very nature of this kind of determina-
tion may then require continuing judicial supervision [resulting in]
remand to the courts of judgments of responsibility and discretion...a
rule of law was not intended to create a government by litigation.”
He also defended what remained of the unpopular doctrine of ex-
ecutive privilege after United States v. Nixon, a theme also of one
of his Bar Association speeches®™" “too limited a right of executive
privilege can drive deliberations into a more centralized and de-
pendent focus,” private discussions with personal staff rather than
permanent or responsible officials. “The process necessary for ob-
servation can change what is observed.””! He upheld an appropri-
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ately circumscribed executive privilege in one of his formal opin-
ions as attorney general.**

In 1977, he reflected on the Bakke case in terms that still reso-
nate:

We have mixed up the question of what a state educational institution can do as to its
own admissions with what a non-state institution can do—and both or either with
what the government can require them to do. Part of the difficulty of course arises from
the desire to have concealed government programs—to make institutions do what the
government itself will not overtly do; to have executive orders which are contrary or
not mandated by statute...io use the constitution as legislation. ™

Laws would not be enacted that allocate proportions of college ad-
missions or jobs to racial groups; it was wrong for the courts to do
the same thing.

Later Years

After his service as attorney general, Levi returned to teach at the
Law School and College, retiring in 1985 at the age of seventy-
four, and served as trustee of a large number of academic organi-
zations, During the Carter presidency, he cautioned that “Inflation
destroys a university’s capital and diverts its diminished income
from academic to nonacademic expenditures. And, it is said, beg-
gars cannot be choosers.”™* He supported an effort to nominate
Gerald Ford in 1980* and in 1987 supported a short-lived simi-
lar effort on behalf of his former colleague Donald Rumsfeld. >
He was a visiting professor at Stanford Law School in 1977-78
and was president of the American Academy of Arts and Sciences
from 1986 to 1989. In that capacity, he was instrumental in hav-
ing the Academy sponsor a series of publications on evangelism
in the Christian and Moslem faiths known as “The Fundamental-
isms Project,” declaring that “The profession of ministry is too
important in our culture and society for it to go unmonitored by
and uncontributed to by universities."* The aftermath of Sep-
tember 11, 2001 has given rise to renewed interest in this series
of books. In his later years, he was an active member of the Coun-
cil of the American Law Institute and from 1979 to 1984 a found-
ing director of the MacArthur Foundation; in that capacity, he
deplored “the drift toward advocacy rather than objectivity in
policy studies.”™* He opposed proposals to televise Supreme Court
proceedings.?*
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His last published writing appears to have been a eulogy of Judge
Charles Wyzanski in the Harvard Law Review in 1987 in which, in
paying tribute, he appears to have voiced his own concerns. He
attributed to Wyzanski the view that “the history of ideas, in short,
the history of man’s progress, is largely the history of group ac-
tion.... He thought specialization had diminished the responsibility
and independence of the bar. He feared that what was taking place
was the overall conversion of law from a profession into a busi-
ness.”" Early in his career, Levi had written, “The end of the lawyer
is to do justice. If we would be slave to that concept and no other, we
would have a guarantee of freedom which we do not have.”*!

He strongly supported the nomination of Robert Bork at the hear-
ings on his nomination in 1987, declaring of the invocation of “pri-
vacy” in the Roe v. Wade decision:

It is a part of the fabric of our law, to some extent, but there is something wrong with
it. It is misshapen. It doesn’t fit...privacy is a construct that hasn’t been worked out. No
one knows its limitations, and the language itself is not helpful. And since...there isn't
agreement as to what part of the Constitution to point to in terms of helping to define
it—il needs more work. It needs lawyer's work. ™

In 1986, he declined to join in the attacks on the nomination of
Daniel Manion for the 7th Circuit Court of Appeals, declaring that
Manion’s reputation in his own community should be decisive.’®
He viewed appellate courts as places where “saying is doing, at
least partly s0.”* In his later years, he shared an office suite in
Harper Hall with Kurland, a long-time friendly critic.”*

He suffered a long, mentally debilitating final illness for six years
until his death in 2000.**® His marriage to Kate Sulzberger Hecht
whom he married in 1946 was a long and devoted one, and he was
survived by his widow and three sons: John, a partner in the Chi-
cago law firm of Sidley and Austin, David, a federal district judge
in Sacramento, who later gave one of the eulogies at the memorial
service for Philip Kurland, a close family friend, and Michael, a
high-energy physicist at the Lawrence Berkeley National Labora-
tory. At his memorial service, the enlogy of President Gerhard Casper
of Stanford University came closest to capturing the significance of
his career: “Against those who seek to use universities for political
and social purposes, he dared to say that ‘the object of the Univer-
sity is intellectual, not moral.’®” Of course, for Edward, adherence
to reason partook of the highest morality.”
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EPILOGUE

It is plain that Levi’s preferred approach to Brown favored case-
by-case development, applying the “accepted theory™ of separate
but equal to ultimately force dismantling of formal racial barriers.
The Supreme Court had already traveled a long way down this road
in the 1950 case of Swearr v. Painter,®® where it was held that the
creation of a separate black law school failed to comply with the
standard, since the resulting law school lacked many of the intan-
gible advantages of its competitor that go to make up “a great law
school.” The prototypical illustration of Levi's approach was that
taken by a particularly distinguished judge, Collins Seitz, who even-
tually became Chief Judge of the Third Federal Circuit (Pennsylva-
nia, New Jersey, and Delaware). One of the four cases argued
together with Brown was Delaware’s appeal from a decision of Judge
Seitz, then chancellor of Delaware, in which Seitz had held the black
and white schools in Delaware to be unequal by reason of some-
what less spending on the former, and had awarded as a remedy the
right of the complaining students to attend the “white” schools until
such time as equality between the two systems had been brought
about.?® Had the Supreme Court followed this course, the result, at
least for an interim period, would have been the equivalent of the
“freedom of choice’” plans validated by the Fourth Circuit for a
time after Brown, using the mantra that the Fourteenth Amendment
neither permitted segregation nor compelled integration.”™ There
would also have been heavy pressure on the southern states to en-
hance spending on their black schools, a process that was under
way in Virginia and South Carolina under progressive governors
but was brought to a halt for at least ten years by the Brown deci-
sion and the “massive resistance™ that followed until the Civil Rights
Act of 1964.

Brown set off a noisy period of squabbling among law profes-
sors. In the most famous and perhaps least well judged of their
contributions, Herbert Wechsler sought “neutral principles” to vali-
date the Brown decision; the only one he could find was the notion
that segregation impaired freedom of association, an approach that
would have validated the result in Brown but also would have le-
gitimized opposition to the public accommodations laws, including
the public accommodations provisions of the 1964 Civil Rights
Act.*" Some other law professors denied the relevance or need of
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any sort of legal doctrine; the contributions of Arthur Miller,?? Eu-
gene Rostow,”™ and Charles Black®™ came close to this position. In
1958, Judge Learned Hand created consternation with his Holmes
lectures,”™ asserting that the only plausible neutral principle was
one condemning all racial distinctions; this scandalized the faint of
heart at that time, since it would have required invalidating the anti-
miscegenation laws, which Justice Frankfurter and others thought
would inflame the South.?

When the miscegenation laws were finally invalidated fifteen
years later, arousing scarcely a murmur, it appeared for a time that
the court would embrace Judge Hand’s suggestion, and that of the
first Justice Harlan before him. The Supreme Court’s two most “ad-
vanced” thinkers, Justices Douglas and Goldberg in Wright v.
Rockefeller,”” a reapportionment case, would have denied the va-
lidity of any consideration of race, even for benevolent purposes
(except where necessary as an immediate remedy for discrimina-
tion), pointing in this regard to the dismaying histories of Cyprus
and Lebanon; later events in both places confirmed their judgment.
Mr. Justice Stevens, who is currently regarded as the most “liberal”
member of the court, took a similar position in dissenting in the
Fullilove®™ and Bakke™ cases. Few would then have predicted the
result of the recent Grurter®™ case on university “affirmative ac-
tion” programs, in which assertedly benign racial discriminations
were not only validated, but assessed by a test scarcely more rigor-
ous than the traditional “rational basis™ test applied to economic
legislation. Even greater confusion reigned in reapportionment de-
cisions, the “swing” judge, Justice O’Connor, first banning consid-
eration of race,” then allowing it in order to ensure the election of
blacks from overwhelmingly black districts into which black voters
were “packed,” and then imposing limits on “packing” while still
allowing consideration of race to promote party balance.”? The last
two results alternately brought joy to Republican and Democratic
partisans.

Levi would have been horrified by these ukases from on high,
not only because of their inconstancy, their authoritarianism, and
their indifference to social reality and predictable effects, but be-
cause of the distraction they produced from measures addressing
the underlying social problems. He favored greater spending on
inner-city schools, but neither as university president nor as attor-
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ney general did he indulge the illusion that differences in commit-
ment to education and preparation for it could be wished away.

As artorney general, Levi held to the view that abolishing de jure
segregation was all the law could do. The judicial heroics that cul-
minated in the Swann®?® decision in 1971 were short-lived; follow-
ing President Nixon's landslide victory in the 1972 election, “forced
busing” was swiftly cabined by the Milliken®® and Pasadena v.
Spangler’™ cases. He similarly renounced absolutism in his approach
to gun control, achieving more than his successors from both right
and left.
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